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WE HAVE TO SEE IT FIRST 

t Tho Btatoaent I write on the board for studenta who arrive for the first 
of our, Free Speech Colloquium la: . ^ 

THE FIKST AMENDMENT SHOULD BE ABSOLITTE 



Strongly ^ . Strongly 

Agree Agree ? Dlaagre^ Disagree 

Most students "agree," If not otrongly. Not far Into the course students comri 
to resllxc that, even when coomltted to freedom, thinking people may differ In 
application of the cbnccpt. 

It also Is unnerving to the naive to learn that tlje struggle for free 
speech and press hss been traumatic. The cup hemlock, the several hundred 
thousand women killed for witchery, the icaaQ^s of people who spent their lives 
In slavery, /ihe gas -chambers ' The picture of our "civilized" past Is not pretty. 
Nor Is the present. A man who tried to fXnd the tnith behind polltlcsl stone- 
walling wrote: 

One of the ugliest aspects of modem life la the fact that 
between one and two million p'eople are at this moment In Jail 
solely because of their political beliefs ... locked up In con- 
centrstlon camps, city Jails, national prlsoca. .. torture, shack- 
ling, scml-starvatlon and carefully calculated breakdown of 
prisoner morale. . .very few of these sre terrorists » guerrillas, 
bomb thrqwers, or even philosophical advocates of violent change.^ 

And David Brlnklay, this year, declared that the picture had gotten worse, that 
aevcrid hundred million more this year than lost are living under regimes that 
•have taken giant steps away from rather than toward freedom. Only some 19 per 
cent, sccordlng to his state-of-the-world analysis, live under a degree of 'lib- 
erty reasonably close to what we enjoy. Such » perspective la eoough to make one 
hypersensitive to any local, state, or national policy or practice that looks at 
all like book burning or suppression of Ideas* 

Absolute commltm<5^t to the First Amcndmer r^aradoxlcally , has Its roots 
lathe crack that scientific thinking made In bel. n absolute truth. The 
Ann Kutcblnsona end Mary Dyt-ra and MartlQ Luther Klngi naplre us to make speech 
and all Its frlng^ benefits available to all by 'drairv^tii demonstration. But the. 
•truggle, fortunately, la not often fought In the strer^. In our complex society, 
It Is waged by coalplons' of concerned. Informed l^eaders of organizations, by 
grass-roots, stste, and national associations of people who transform dollars Into 
legal briefs and educational campaigns. Qulpt efforts to enact the sunsl^ne laws, 
as well as more open support for the notorious trials of our Deep Throats, will 
'test our absolute coBBDltment . May the energy and efforts Invested In the publi- 
cation of this yearbook In a very real way contribute to both a more Informed 
national debate of complex free speech issues and to a more Intense commitment 
•o necessary to seeing that the First Amendment Is held first! 

V WlJllam I. Gorden» Chairman 

Commission on Freedom of Sp^^ch 
Speech Communication Association 



Robert ^be It on'', "The Geography of Disgrace, 'V^ Saturday .Revie w World 
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FREEDOM OF SPEE0 AS AN ACADEMIC DISCIPLINE 



Branklyn .S. Haltnan 



Jumt m little over fifteen years ago a group of about a doKen refugees 
from the labors of a long day at a Speech Association of America convention 
gathered at a St. Louis coffeehouae to commiserate with one another about the 
atate of our profeaelon. It was an all-male group, I'm aorry to say: , 

Our topic ^ primary concern waa that practically nobody In the field 
of apeech waa paying any attention. In their research or their teaching, to what 
seemed to us to be one of the basic premises on which the existence of our dis- 
cipline depjended — the maintenance of a system of freedom of expression. To be 
aure, moat of us gathere(| uround that table were card-carrying members of the 
Aaerl^can Civil Liberties Union. We knew the names of « few Important First Amend- 
ment giants like Alexander Melklejohn, Zecharlah Chaffee, and Roger Baldwin, and 
a few significant First Amendment cases such as Schenck, Termlnlello, and Dennis. ^ 
We kneW that James M. O'Neill, a founding father of the modem field of speech, 
had bean for many years one of a tiny handful of prominent Roman Catholics who 
saw fit. In those monolithic days of that church, to Identify himself with the 
ACLU, working actively on a national committee of that organization. We knew 
about Jacobus Ten Broek, a non-speech- trained lawyer who then headed the off-beat 
department of speech at the University of California at Berkeley and had taught 
a bourse In freedom ^ipeech at the school for some time. We knew, also, of . 
the work In this area uf Robert M. O'Nell, then a recent Harvard Law School grad- 
uate and Tufts debate coach, now vice-president of Indiana University, who devised 
an experimental free speech staBner-courBe offering for the San Francisco State 
College Speech Department. Stimulated In part by Bob O'Nell's Initiative, I had 
bigun plana for a similar course offering on a regular basis at Northwestern, 
which was approved by the Graduate School Curriculum Comnlttee over the objections 
of an English professor and a biologist but with the support of the Political 
Science Department 's^Tpro feasor ff constitutional law and of faculty members In 
the School of Law. 

Out of that St/ Louis coffeehouae meeting came a resolve to get 8omethlng< 
going by way of erecting a structure within the Speech Association of America 
to encourage and support teaching and research In freedccn of speech. Petitions 
were drawn up for the creation of an official Interest group within the associa- 
tion. Th^ action had some Interesting consequences. Several nembers of the 
association's leadership group thought that some kind of un-Arocrlcan activity 
was getting under way. Over considerable opposition of that sort Initial approval 
waa won. It did not help matters any when one of the panelists on the first 
convention program we sponsored chose to exercise his free speech by describing 
his perceptions of how one of our major Ph.D. -producing university speech depart- 
mnts (Identified by the name of the Institution and of the speaker^s maj,or 
profesaor) had rejected his work allegedly ^because of disagreement with his 
liberal political views. I recall vividly the cloak-and-dagger d^ama that played 
Itself ^out In the hallways and rooms of the Hotel Cleveland that day as Alvin 
Goldberg, who had chaired this momentous program for us, fought to retain posses- 
sion of the tape that had been made of the apeech In question while other Interested 
parties sought to commandeer l^j^ 

Well, that all aeem^ like* ancient history now. We finally received 
official status, not as an Interest group but as an all-association Committee 
on Freedom of Speech. The iK)tlvatlon that led some of the organization's 
officers* to favor this kind of structure — so that a closer eye could be kept on 
us by the. Establishment — was' inasked by the valid argument that freedom of speech 
concerns cut acrosa .all of the association's Interest groups and thus required 
this horizontal' (rather than vertical) mode of organization. When the Suspic- 
ions about us gradually faded away, we were left with a Status that actually 
enhanced our ability to function visibly and effectively In professional affairs. 
With a sympathetic association Executive Secretary, a growing respect far the 
excitennt and quality of the convention programming we scheduled, the staying 
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pov^r of our nowHlettfT, and th« m»efuliu»8H ol our yenrbook. It waH not 
long before our poa 1 1 Ion Un 'tho aaHoolatlon waH secure ami valued. authored 
0 revlHrd "Credo" for thi» n«tl(inal aanocial; ion and prepared teHtlmony for sub- . 
mUHlon at couKreaHlonal- committee hearings. Hut, what was mo«t Important, we 
played a critical role of lemU«rahlp In thi« wl<lenpre«d deviilnpment over» the 
neKt dozen yearn of courae offtfrlnKW. rcHenrch effortn, and- regional actlvltlcH 
In freedom irf npeoch. Just laHt year the Free Speech flection ot the Wentem 
Speech AHHoclatlon launched u newalettet of ItH own. Today we Inaugurate a now 
dlvlHlon within the {Southern Speech AsHoi'lat Ion. 

So ntut:h for the polltltH of the atudy of freedote of apeech an a com- 
munication-oriented dlBcipline. I taki« It that our primar'V V»«in*?8B ''^re today 
Ifi to talk BulHtance; to discuHn the klndft of contributions that havt« been made, 
can be made, and should be made by our field-to a better underntandlug of the 
problems of freedom of expression In contempoi'ary society. 

Ah with almost every problem area that iKps b<^€n addressed by scholars 
in speech communication one la^ confronted at the outset with aome Jurisdictional 
questions. Wliat do we have tt) ^of f er , for whicli we are qualified, that lo 
unique and that differs from what lawyers, political scientists, or^sociolo- 
gists snd pfillosophers of the law may do? Ttie answer to, those questions, l*m 
afraid. Is no more- definitive than it is to the Ji^rlsdictlonal questions wo have 
confronted with respect to persuasion and social movement research, interper- 
sonal coDinunlcatiorf, swall group behavior, and almost everything else we have 
done. Hopefully we approach all these areas with a perspective' that is informed 
by an understanding of symbolic transactions that pcrpons not trained in our 
field simply Ao not have. Hopefully, also, no one of us will venture far into 
any of these arcati without the necessary preparation that rtlated dlaclpllnes 
.ptovide. I'm not sure whether a would-be scholaf of freedom of speech lo much 
worse off without- sufficient legal background than is a would-be*scholar of 
, interpersonal' coAraunlcation with insuffieient knowledge of pnycholggy, but It 
does aeem that auch weaknesses are more readily apparent and more imroediately 
disabling In the freedom 6f speech area. 

Passing on from the jurisdictional questions with t^se' general' (and 
not very helpful) observations, let us turn to an examlnatidon of some of the^ 
kinds of roaeatch which have been done .In freedom of speefch. In my judgment 
these are most suggestive of areas In which further work Is needed and in which 
speech communication scholars may be able to play a useful role. X do not 
^lan to deal here with our teaching role, for that would require /Uiore time than 
is available, 'in any event that role ougbt to be guidedby %he sort of 
research we do. * 

' ' t 

HlBtprlcal^rltlcal Research 

Whenever T want to expose a graduate 8<sAtnt to my ideal/ In the way 
of historical-critical research, no matter what the topical ^re^, I can find no 
better model than Leonard Levy's Legacy of Suppression; Freed&n of S peech apd 
Press in American Histor y. 1' To roe this book Is historical sthfclarshlp at its 
'finest and most influential. Finding and pulling together original source 
materials that had not been utilized before, ^evy, a historian by training, 
propounded and persuasively demonstrated the thesis that our Founding Fathers 
had no such absolutist notions about freedom of speech as Justice Hugo Black 
had always attributed to them, nor did they intend "to wipe, out the cgomon law 
of eedltion,*' as Zecharlah Chaffee had so authoritatively maintained. Levy's 
revisionism was not calculated to undermine contemporary absolutist interpre- 
tations of the ^irat Amendment, nor has It had that ^rffect. His purpose was 
only to set the record straight concerning the roots from which we have grown- 
That he has done with unchallenged suficess. 

I do not expect every speech communication schdlar who turns a hand to 
historical explorations in* freedom of speech to 'produce a Legacy of Suppression. 
But there are many more modest contributions that can be o^de to our under- 
standing of the system of freedom of expression through hlstor ical-crlllcal' 



ncholarNhlp. We have hnil u few tun h pliu i^H appear Iuk In our JournalH nnd In 
the Free f^pi-rrh Yoiirbix)k from t lmi» to tlmti. I am famllUr with at lonnt onr ■ 
cxcolleVt iroVtornrdlBrtVrtnt Ion, by W«ltor Tcrrlfi, ontltlinl The Rl^bl A^^^ 

CiiHii o r ^.l j'.t>L^y y.^ 

. Contcmporai y l ont rovrrH le« ovei;. tri'cdora ol iipnu h are a rich, exciting, 
and lU'vrr -Olid log source of data about thi« dynnmlcM of liitolerancli , ropr<«HHlon, 
and realHtancc. When carefully analyzed, they provide* frenh InalghtH that 
cau hi'lp Hhape hocI&I policy and Judicial doctrine. rrlme {•xnraplcH are the 
HtudleB that were dono of the famous Rap liruvn speech In CambrldRe, Maryland, 
In the Bunmer of 1467, Tl^at speech wimi. followed by rl(it5n».and the burning of 
a 5*chool and ultimately led to the piiHHatt« by Congress of the HO-caH,ea 
Rap Brown (or Antl-Rlot) Amendment to the\lvll Rights Act of 1»»68, under wlilch 
the Chicago Seven Conspiracy esse was prosecuted, _Twc studies of that Incident 
provide provocative food for thought about our laws on Incitement to flot, 
(>ne of them, by a pslr of speech cornnunlcotlon scholars -Patrick Kcnnlcott and 
Wayne Page -appeared In the Qu/^i5:ji^ j£»rrual o^^^e^^ In 1971,^ The other, 
a rjore extensive and well- financed study In the field, done by a research team 
of social scientists for the National Advisory Coranlsslon on Civil Disorders, 
was 80 hot to handle that It cane to public attention only because the 35-page 
report was i^tolen from the Commission's files and leaked to the New York 
Times . 5 

EmplrlcftJ. a n d Experimental Studies on Communication Effects 

In 1970, as you may remember, a national Commission on Obscendty 
and Pornography, which had been established by 'Congress and appointed by 
President Lyndon Johnson, recommended the abfllltlon of all lavs prohibiting 
the distribution of so-called -obscene material to consenting adults. That 
recommendation was based In large part upon an extensive compilation of 
empirical and experimental research leading to the conclusion that there was 
"no evidence to date tha|t exposure to explicit sexual materials plays a signi- 
ficant role In the causAtlon of delinquent or criminal behavior among youth or 
adults,"^ The Commissloti ' s recommendations were described by then-President 
Richard Nixon as "morally bankrupt. "7 Three years later his four appointees 
to tlie U,S. Supreme Court, Joined by Justice Byron "vmizzer"Whlte , followed 
his lead on the subject. Said Chief Justice Warren Burger, speaking for thi 
five-man majority; . ^ 

Although there Is no conclusive proof of a connection between 
antisocial be'havlor and obscene material, the legislature of 
Ceorgla could quite reasonably detcnnlne that such a connection 
' does or might exist,,.. From the beginning of civilized 

societies, legislators and Judges have acted on various un- 
provable assumptions. Such assumptions underlie much lawful 
state regulation. ,., 8 

Despite this bit of know-nothl'ngness on the part of the Supreme Court 
majority, those less Ideologically bound were significantly Influenced by the 
Commission's findings. I assume that It Is only a matter of time until Its 
views prevail. Justl,ce William Brennan, for example, who authored the 
s:upreTQe Court's opinion that obscenity was not protected by the First Amend- 
mei^t, changed his mind and, along with former Justice Douglas and Justices 
Marshall and Stewart, now believes that all prohibitions on obscenity 
directed to consenting adults violate the First Amendment.^ 

Another area In which empirical and experimental studies are beginning 
to have a significant Influence upon our thinking about freedom of speech Is 
that of the Impact of movie and television violence upon social behavjpr. 
As I assume you are aware, some evidence Is accumulating that a steady diet • 
of filmed violence may Induce higher levels of aggressive behavior on the part 
of vlew^s,10 A few tentative steps have been taken by the Federal 

: 8 ' ' 
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CofTwunlc«tUin» Comm-Unlonll and norne city «ouitillal2 to adJraiia th« problwn. 
C«rt«lnly Bpeclallata In coinraun Icat Ion e!»milii ba making aome contribution to 
tha il«batea that I aaauiws lim tb^td of ua on thla quaatlon. Without mora 
data, I, (or «n«, do not know for aure which aide of that debtttt I «« Ukolj^ 
to b« on, evan In the fac« of avldcncf'of aome relationahlp hetwaen that 
coraounlcatlou and antl-aoclal behavlo^. The complnx of varUblea that account 
for antl-Hoclal conducl la far too Intricate a wab for mc to b« contont'wlth 
remadlaa directed to Junt one of the atranda. 

At;tttu d« Rcaearch 

The attitudes that Bom« members of the public bring to free apaech 
questlona and the personality atructiirea associated with those attitudes 
may not be relevant to the development of theories about' how things ou&^t 
to be in a system of freedom of expression, but they certainly ar^ critical 
In detennlnlng- what It la politically feasible, to accomplish. For that 
reason survey research on attitudes toward freedom of speech Issue^ cari 
be Immensely useful. Alton Barbour, of the Unlvojfalty of Denver Sprfech C6m-, 
munlcar.lon Department 'and former editor o/ the Free Sjieech Yearbook, did hl# 
doctoral dissertation In thi^ area and has continued to take an^ active Int^c- 
est In It.' I fealned what I felt to be considerable enlightenment through ^ 
a four-month survey research project I conducted In Denmark a few years ago 
on attitudes toward a variety of free speech questions. 13 William Gorden, 
of the Speech Department of Kent State University, has dona a conslde^ble ^ 
amount of work with the free speech attitudes of students. 

r might note In this connection that the Report of the CommlaSj 
on Obscpnlty and Tomography fi'ankly admitted that Ita recommendation f 
continuation of controls on obscene material directed to children U 
not on its own best Judgment, but on public-opinion polls that seemed to 
Indicate, that this Is what most parents in the United States desire. 

Critical Analyses and Theory Development' 

I have saved for the last what I regard as the roost difficult and 
roost Important scholarship In which we can engage with respect to freedom of 
speech. I refer to critical analyses and evaluatlona of prevailing free 
speech doctclnca and theories with a view to their refinement and Improve- 
ment. This taak. as I see It, Involves two steps: (1) to discover and Je- 

^ m.\.^m. . ^ !*■• LTA 1 1 «a rKtt niihl'fr fnr whhlB thftv net B& 





and (2) to examine the accuracy or those perceptiuno , tne au^suacy w.. ..nwoc 
controls. To put the matter another way, the task Is to teat the evidence 
and reasoning upon which the conventional wisdom of public and courts Is 
baaed, using whatever skills we may possess because of . our presumed exper- 
tise Ia understanding the communication process. 

The reason I place so high a priority for us on thla activity Is 
that^so little has been done along these lines by anyone other than lawyer^ 
and law professors; «id althqygh some of their work has been brilliant, 
too many of them suffer from tha narrow Splslon phat legal training and exper- 
ience tend to cultivate. The occaalonairbrilllant examples that lawyers 
have produced can provide ua with modells and Inspiration. I am thinking of 
such worka as Jerome Barron's famous Harvard Law Review article on "Access 
to the Press— A New First Anend»nt Right, "14 Martin Radish's "The First 
' Amendment In the Marketplace: Commercial Speech and the Values of Free • 
Expression, "15 and the Columbia Uw Review 's piece on "Symbolic Conduct. 
At the more mbltlous level of general wSory there Is, of course, Thomas 
Emerson's exposition of his "full protection theoty" In The System of Freedom 
of Expression. 17 
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I inn lv\] yiMi I mm {Mr i>oi».iuuU t'xpi- 1 1 om o i>I liytng niy tiwn lumd 
at Ihtii Vln.l uf vrprarc h ami willing, in n Nor t Iiwvn t r jn Hu 1 vf i n 1 1 Law 
H««vlnw ailli li' iM.tUU'il "SpooL»> v, I'rlvaiv: In Thru* a Ul^'.ht Nnl to lio 
SpokiVn Tn?*',n^ that the i!uill<M\m» 1h KV<'<«t.. 1 wi.rk I»i hnril. hut t vcvm.Ih 
Aiv. JptmriiHely ! m fy IiiR . WItfii T filrkfd up rhr U.t;. tUiprrnsn fntir(*« 

iHinn hrtndrd ih^wn bint .lunv » in l\w rnH«' <'f '» dttvo hi movUj In Jiukhun 
vtllf, Klorlila. which \mu\ h*»*M) iTVimiMMiird fni thrtiHtlnn tmwjinlcil rntiWMnitta- 
ttnn iipnn paMriiM nt y wht> riniltl ^^r^* tho m rron from onLnlilw t.ln» fi«nre, nnil 
dl«i(>vt«tei{ without, any f or «'wa rn tOK thiiL th** Tourt. , In ovvrt tii n I ng ilwit 
rnnvlcttim. had p romt lUMit 1 y i Urd and apparrntly rellod upon tho thriiln 
put turth tn my rxTtlilcf^^ I knew that It had b*)iMi wiutJi t lu' effort ntn\ 
that HtudentH of ronmunlt at inn t ail have Influente on Flrnt AiticndrniMit law. 

Ttiero ar»» nwmy frtu' H|>i»erh Immuch that ato now ripr for trltUal 
juwiIymIh and the de ve lo|itm;nt of nun' adcqtiatr theory. In rlooInR let m« Hat 
«t few uf thi»in ml which npfin li coi.iintnilc.tt loti ncholarR otight to liavc Hitiicthlng 
httlpftil to fiay; 

I. Tlie lav of ^ " 1 ^ »1?*.PJ • extont. If any, Hhuuld 
rommuiilVaTc)VH bTT liu 1 d leBolly reaponHll^lc for tho actloiui of 
an atid lence? 

2- Thc^^roblrm oj^ hockl Iii^. At what polrtt doon penniHrtIbl€* 
heckling bocorao prohlbltable dltiruptlon? Should dlatlnitUnK 
on thiH que»tIon be made betweon npeft air r)e«*tInEH and 
gaChprlnRs that are htld Innldi? of rorttcd public facllltlra? 
^' TbS prob lem o f__exxJjKU n^au<^^t Should groups that \ 
aRflemble In rr'ntcd pub 1 1 c mcrtl'ng rooms Havy; the rtp.ht to excltide y 
unwanted audltorn from their meetlnp? 

4. Re B j d e n 1 1 a 1 picket in^ ^^hould the environs of private 
rtMid^cea be placed outside the boundn of the public forum? 
5- Commeri' ! al _Bpec ch . Can a vnlld rat.lonale be found for the 
regulation of falne or mtnleadlng ntatewcntr^ about products 
and servIccH In the absence of such controls on othor klnils of 
Hpcerh? Ul>nt la and what Is not commercial speech? 

^- ^'^r. J^iLL.U^LJUl^^ilL ^^^^ ^'^^ 

ponHlijIllty of being sti^d" for defamation or Invnalon of 
privacy exert ,an undtily chilling e'ffect tipon freedotn of spoech? 
Are lens Inhibiting temedles ov/illable? - 

7. Expression of yicwfl b;^^ub 1 1 c - h c ho o c he r » . To vhnt , 

If any, extent shotild the free expression of personal political, 
social, or religious views, by ptiblic-echool teachers and 
administrators be curbed "into contexts where their audience La 
captive to them? 

8. Nonyfe^rh^al be havl o^r__and_ 1 avj^le8B_condu . How can we 
dlstinp.ulsh between nonverbal behavior ss comnunlcation that 
should be protected by the First Ainendment and that which is. 
conduct more properly subject to legislative control? 

^- Group libel . Should "group libel" (or incitement to racial 
and ethnic hatted) be outside the protection of the First Amend- 
ment, as it is in many other democratic notions? 
10. Anonymoua conrounic ation. What* balance should be struck 
between a communlcator'Vright to anonymity, in the interest 
of belng^able to speak freely without fesr of ret ribtit Ion, 
and the public's right to know the source of a corununicatlon 
In the Interest of making a more complete evaluation of Its 
merit? 

II. Limitations on campaign practices ^ Are limitations on 
campttlgn contributions and expenditures a necessary and 
Justifiable intrusion into the exercise of free speech rights? 
12. Accesfl to mass m edia. Should some degree of direct public 
access to the mass tnedia of communication be compel l«ed by law? 
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If th« »p««rh ('oloiiiuiili'At Ion it 1 h«. Ipl ln« , titroimh hlatorlCAl, 
• xpar IffMpnf «1 , Jaaci lptlvo, or orlt UAt i rii«iiri h, mn Influ^iu a Klrnt AimihI 
.Mnt !«w on Any of r i)ii#nr limN » wm iihiitl ImV* iittply }uMtlftitU our en( ty 
Into th«i fluid. 

^ Ftxrrmrfef; 

Tiipiir prrp<tr«id U'^r j^rriKMitiit Ion to thm Stuithcitii Spiiarh (^ommvmt (mi Ion 
Ahiiik: Ittt l«in Convrntlou, Sun Antonio, IVitiifi, Ajiikl 4, l'J76. 

Ml«rviiri! Unlvemlty rm««, i960. 

^Freit Syeech tn thd Unttad S^ateii (lUrvard Un 1 v«i Hi ty Trmum, l9Afi),p.21 

for ox«inpl«. "Baprlal rrviichlnii from VlriilnU .Tail*. 1768-177H^'* 
5k)uth«rn Spgac h .Journal , Winter, 196A; "John lUynea Holmca and Frerdon Vtthln ^ 
t jhaTTlmrTh , " F r ee ^ Spe e"c h Yearbook, 1967; '•Repreaalon in Great Britain, 1792- 

yree Speech Y earVook, 1975; and Tll«.JL'ilbt_to. 
162|kl685, impu|>liehed dTaaert at ion , NorthweHtern Univereity, 1962. 

V ^"H. Rap Brown: The Cambridge Incident,** qiiarta^'ly JonrnVl of 
Speech, October, 1971, pp. 325- J4. 

^New York Times, ^^rcJl 6, 1968, and letter to the author from 
Robert Shellow, ndvleer tol^Me Director of Pviblic Safety, Dlatrict of Cojumbia, 
May lA, 196tK 
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^ Report of the .£poin l_«Bion on Ohwcenit^y and Porno^rii^hj (Bait 
Bookrf. 1^970), p. 32. 

^New Yo rk Time a , October 25, 1970 , p . 71. 

^aria Adult Theatre va. Slaton, A13 U.S. 49 (1973). 

^ Paria Adult Theatre^ 

• ^^\;«orge Coaatock, "The Effects of Televialon on Children and 
Adoleacenta — The Evidence' So Far," Joui^nal of Cowttimicatlon , Autumn, 1975, 
pp. 25-34. ' 

^ ' ^^ Report to Congr»« O" the Broadcaating of ^"^epent an d 

Obscene Material , Federal Cooununlcatlona Commission, FfiJMfary 19, 1975.' 

^^ Chi(ca£o Sun"Time%^ February 3, 1973, p. 1. 

^^"Daniah Attitudes Toward Freedom of Expression," Sociologieke 
Meddelelser. A Psniah S ociological Journal , 1970, pp. 21-57"! l^eptinted as 
a monograph of the Korthwestem University Center for Urban Affairs under 
the title 'The* Effect of Urbanization upon Danish Attitudes toward Freodom 
of Expression," 1971. 

1*80 Hsrvard Law Rsvlew 1641 (1967^. 

I?i9 Geor g e Washington Law Review 429 (1971). 

^^60 Colisabis Law Review 1091 (1968). Reprinted In Haig Bosmajlan, 
The Rhmtoric of Honvmrbal Complication (Scott Foreaaan, I97l), pp. 118-140. 

l^Random House, 1970. 

1867 Northwestern University Lav Review 153 (1972). 
l^rinoznik v. Jacksonville, 43 U.S. Law Week 4809 (1975). 
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My OdUKlfiM N. Kiowm/tu 
Aiif)(4in Umvi' t-A < Of 

Fr«i>dijm «>f •iv>riuh, liu hjdlriK thr rlnht lo rflttt irr iht« unliiluiiii, 
propoimU. and pollrir» of p«opU in power. In « f tmiliim«MU <il prliu'lpl*' «)ur 
governmnntal fiynli'ra. Il l* « cltrrUli©il vaUr« In our MntlMty. In miailloti. 
r»»trltllon« on trer i-xprrsdlon deny banli ln«l!rn«M«« rlghtr*. Fiwedom of 
• xpreniilnn h«« •iKiilflcanl ln«tlumrnt«l or pr.tllcul vnTm^ii. Th« d<.tn()« rat tc 
tdoul Mmnxm»n ihat wl»»!»wj 1m d lucnvrrod In popuUr conwrnmiN^ . Tlum . tree 
nyioti U Im •••cnl Ul in rff»cllv« ilrcUloii m«k InR, 

Fr«» iip*«ch in a nrmniiUy lii Rovr rnmml al aKmrlrM and iu)ll< y 
makiiiR grtHipH. Th» communication of ld«aH. infor»atlon. and oplnlonn during 
th* formulation nf plillcy la nn Important farloi Influenrlng thr quality of 
drclalnna. Th« wrltrr of thin pap«.r analyira rwrenl fiirel^n polUy d«lll)«ni- . 
tiona and arRuca that thr dr r lalon-mak InR proceaa haa barn hnndlfappad ^y. 
*bVirrler« to frra apaisch. 

roralgn-poUcy dccialon* lUu«t1[ate th*» dlfflcult\ of Inwurlnp frae 
apaerh In bureaucratic neltlnga. Two fl^jfer barrlera to fr«r expraaafon during 
policy formulat lon--ncqulaacrncr and tok*n d 1 aaeat - -arr then dencrlhcd and 
Uluatrated by recent foreign-policy di- 1 Ibera t lona , 

• K f^f e c t 1 ve^ De c 1 a 1 i>t\ Mak j n^ 

Th« raeatlnga af eHtabllahed groupa of policy makera or aji htu: 
groupa of fore lip-pt)l Icy a<lvl«ers are eaaentlally «mall-group» problem- 
aolvlng dlacuaMona, Some foreign-policy declalona ara largely dictated by 
Ideological v/luea» cognitive bellefa. or declalonal premUea unqueat 1 onod 
among policy makera. However, In many caaca of International conflict, 
declalonal ptemlaea of policy makerti are not coherent or hotnogeneoua , 

It la particularly In theae inore ambiguous altuations that 
the proceaH of policy making may Itaelf have conalderable 
causal and Inat rumtnt al Importance If It aucceed« In aubjecllng 
declalonal pretilaea and Initial perccrptlona to critical examin- 
ation and debate before policy pre fcrencea solidify beblnd one 
opt Ion, 

Optimal policy and program dlscuaalona depend on an atmosphere and 
Btructure that guarantee and encourage debate, critical analvMls, and free 
expression of opinion. If group decision making Is to be crfi-ctlve, "all 
members should be allowed the right of sclf-expreBslon wlthoot hidden threata, 
"In a aucceasf^l group no member withholds Information because he Is frightened, 
anxloua. or dlBguated,"^ Government bureaucracies and policy-planning councils 
tend to reach better daclslons If communication la open and free expression 
protected. "Groupa In which frer conmunlcatlon Is maximized artr generally more 
accurate In thalr Judgments,"^ Laboratory studies of decision-making groHps 
provide some evidence that conflict and free expression of dissent within the 
group may have a constructive effect on Ita problem-solving activity and on the 
quality of Its cholcea,^ Government officials engaged In formulating 
United States foreign policy must feel free to Intellectually disagree with 
existing policies as well as those currently being discussed. Moreover, policy 
makers should be encouraged to express their criticism during policy . 
dellberat Ions . 
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Thorough analysis -aod In^^deptlt^ consideration of all possible 
alternative or policy optlond ar^ In^^ortant to effective foreign-policy 
decision making. Policies are likely t>d^ be sounder: aft^r pfeco^ltlon^and 

> critical analysis oKjU^P^'^n^B of vle^. In their analysld -of organiza- 
tional and group problom solving, Blau And Scott suggest that 

thtf, different frames of reference that Individuals bring 
^ »^ to a groups aid In the search for a correct solution among 

several' alternatives. .. . Different frao^vorks make It easier 

> for them to detect the mistakes az^ blind spots In the 
-suggestions of one another. ;6 ' 

Alexander L. George, a political Q^clenttst of Stanford University,^ 
'observes that ' • 

^ disagreement within the declslon-mdklng group on the proper ^ 
J. ' . ^ objectives, the proper means, the klncls and level of risk 
present In the situation. Is more likely to Improve thr 
' l^alytlcal process and the advice that s»^recedes tRe clnal 
\^ » choice of policy the ^President makes, 

J. Wtlllsn FulbrlgJ^, former chairman of the. Senate Commltee on Foreign ^ ^ 
Relations , conclu^s that ' ' 

r ^ ' ^ 

freedom of thought and dl^usslon. gives a democracy tvr con- 
cre.te advantages over a dictatorship In the making of foreign 
, polldy: It dlmlnl^es the danger of an Irretrievable mistake 
and It Introduces Ideas and opportunities that otherwise 
would not come tp light.' The correction of errors In a 
H nation's foreign policy Is- greatl^^sslsted by the timely 
, raising of voices of criticism within, the nation.^ 

For the most effective process of foreign-policy decision makl)ig 
the flow of Information and advice should be open and uninhibited. One of 
the most persistent 3nd serious problems In foreign-policy formulation Is an 
atmosphere of consensus, described by Irving Janls as a social psychological 
phenomenon of group dynamics. He uses the term "groupthlnk" to refer to 
"a mode of thinking that people engage in when they are deeply Involved In 
a cohesive In-group, when the members* strivings for unanimity override 
their motivation to realistically appraise alternative courses of action."^ 
During the admlnlSt rations of Presidents Kennedy, Johnson, and Nixon, free 
expression and effective Intragovemmental comnunlcat Ion were largely absent 
from foreign-policy deliberations. Government bureaucrats and advisers have 
rallied behind fisting policy, reluctant to oppose programs favored by 
senior officials. In hlis book Thirteen Days , Robert Kennedy wrote: 

There Is an Important element missing when there Is 
unanimity of viewpoint. Tet that not only can happen; It , 
frequently does when the reconinendatlons ^r^ being given 
to the President of the Unlte4^1^tes . Hfi^'^^ti'ff Ice creates 
such respect and awe that It has almost a cowering effect 
on men. Frequently" I saw advisors adapt their oplolon s^ u ' 
^ what they believed President Kennedy and later President ' 
Johnson wished to hear. 10 % ^. ' ^ 

Barriers to Free Expression , 

Established patterns of communication during foreign-policy decision 
making Inhibit critical analysis of policy, free expression of dissenting 
opinions, and xonslderatlon of alternative policy options. ^ Two primary 
obstacles to free speech are acquiescence and token dissent. 
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Acquiescence ' , .« 

S- . * ' 

Effective -foreign policy^ depends on full and uninhibited discussion 
of all possible, altem^ft^lves. A serious d^lslon-maklng problem arises «»i 
vhen subordinates acquiesce or fall to exp^ss opinions that might offend 
their superiors. Both the structure and th^^pnosphere of the foreign- 
; policy bureaucracy Inhibit vertical conmunlcnll-on and fatoduce pressure 
- toward conformity. '.'The Foreign Service philosophy — tw result .of officers 
.serving with one another during two or three decades — tended to mute 
dissent and tone down an expression of opinion to a^ higher authority ."12 
During hlfl years as chairman of the^ Senate Foreign Relations ^onmlttee, 
Senator Fulbrlght noted the pressure toward conformity or acquiescence 
present In the forelgn-pollcy^organlzatlon: 

The State Department .. .has^ many Intelligent, courageous and 
Independent-minded Foreign Service Officers, t^ut... there are 
also sycophants and conformists. C That, I suppose, ler the 
worst of It: the censorship of Ideas after a while no longer 
needs to be Imposed;^ it Is Internalized, and the Individual 
who may have begun his career as an Idealist, ^ full of hopes 
and Ideas, bfltomes his own censor, purging himself of "unsound" 
; 'Ideas befpre he thinks them, converting himself from dreamer 
\ tp drone by the time he reaches that stage In' his career at 
V which he can expect to be entrusted with some responsibility. 13. 

* vnien Important foreign-policy problems' are being considered, the 
President Is usually personally Involved. If the President's policy prefer- 
ence Is known beforehand or becomes apparent early^ In the deliberations, 
advisers tend -to rally behind the President's choice. Theodore Sorehsen has 
wrlttenrr » 

^ A President must carefully weigh his own words. Should he 

h^nt too early In the proceedings at .the direction of his 
own thought, thfe weight of his authority, the loyalty of his. 
advisers and their desire to be on the "winning side" may 
shut off productive debate. Indeed, his very presence may 
Inhibit candid i^lscusslon. There will always be subordinates 
^ who are willing to tell a President only what they w^nt him to 
hear, or »' what Is worse, only' what they think he wants to' 
hear.U ' v 

V 

Acquiescence Is not necessarily due to personal weakness and Is not J 
limited to lower-ranking advisers. "Even the Assistant to the President may 
have both motive and opportunltj?' to hold back Information, the laore so-if^e. 
has himself risen through the ranks, "^^ Theodore Sorensen, a- former presi- 
dential adviser, has observedc "Even thcc^most distinguished and forthright 
advleor Is usually reluctant to stand aldne. If he fears his persistence 
In a meeting will earn him, the disapprobation of his colleagues, or a rebuff 
jby the^^resldenc . . .he may seek the safety of greater numfaLers."16 

The problem of' acquiescence Is greatest during Important foreign- 
poilcy discussions when the President Is present.!^ However, subordinates 
often acquiesce before men of only slightly higher rank. The tendency to 
acquiesce Is evident at all levels of the foreign-policy structure . 

One basic cause of Acquiescence is the desire to jrirotect one's 
prestige, status, and rank within the organization. "Occupai^ts of a position 
are very protective of their authority and prestige — they do not want to 
lose lt."lT"'' 

Subordinates are reli^tant to criticize programs favored by their 
supervisors. If bureaucrats^are critical of established programs, they may 
lose favor with their superior*. The desire to "stay on the team" generates 
/x>nslderable^ressure to acquiesce. "The Inclination to remain silent 
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or tp acquiesce In the presence of great men— to'live to fight anothe^ day. 
t to give in on this issue, so that you can be 'effeofrive' on later issues-r- 
is overwhelning."20 ^ v 

Acquiescence was an Important factor in the Bay of Pigs affair. ' 
Arthiur Schleslnger describes the de^slon making dellbe^tions in this way: 
"Our meetings were taking pladte in 1 curious atmosphere of assuioed cohsensus. 
The CIA representative^ dominated the discussion. The Joint Chiefs se^ed to 
^'%e going along. "21 Concerning tl?c Bay of Pig? discussions Robert Kennedy 
wrote: "We had virtual unanimicy at 'the time of the Bay of Pigs. At least,, 
if any officials in the highest?' ranks of ^government were opposed, they did 
not speak out. "22 ^/ 



However, doubts /ijld exist. Chester Bowles, then undersecrejj 
of State, disagreed with Xfti invasiotf plans. Dean Rusk "went to the SfATO 
conference in late March Chester Bowles as Acting Secretary sat in his 
place, Bowles was horrified Bv what he heard but reluctant to rfpeak out in 
his chief *s absence. "23 Rusk n4mself had doubts but at the White House 

ngs "Rusk said little excep^ to^of fer gentle warnings about Avoiding 
ees."24 ■ ^ 1 ^ 

Arthur Schleslnger alsi had gravV,<ioubts ^^out the^Bay of Pigs 
gave the President two/ memoranda' opposing the ||plicy but he failed 
Ls vleij and took the' easy way out: 




his vie*' and took the' easy way out: 

Jn the months aften/thA Bay of Pigs I bitterly reproached 
1 ,elf for havlna/xept so silent during those crucial^ 
dlStta^ions ±n^e Cabinet Room, though my feelings of guilt 
'were trapSlfeH^by the knowledge that a course of objection 
* would have accomplished little save to gain me a name as a « 

nuisance. I ccn only explain^ my failure to do more than 
raise a few timid questions by reporting that one'b Impulse 
to blow the whistle on this nonsena^e was simply undone by 
/ tlje circumstances of tbe discussion. It is one thing for a 

Special Assistant to talk frankly in private to a President 
at fils request and another for a college professor, fresh 
to the government, to Interpose his unassisted Judgment in 
open^ jaeeting against that of such figures as the Secretaries 
of State and Defense and the Jdlnt Chiefs of Staff. 25 

Schleslnger ^loncluded that "had one senior advisor opposed the adventure, ...^ 
Kennedy would have canceled it. "26 . ^ 

President Lyndon B. Johnson's Vietnam policy was also sustained 
by bureaucr^c acquiescence. When he asked his advisers to list all possible 
policy options available in Vietnam, they unanimously suggested the policy 
favored by the President. James Thomson, East Asian specialist in the 
Department of State and in the White House betweeft 1961 and 1966, writes: 

In the summer of 1964 the President Instructed his chief . 
advisors to prepare for him as wide a range of Vietnam • 
options as possible for postelection consideration and 
discussion. He explicitly asked that all options be laid 
out. .What happened next was, in effect, Lyndon Johnson's 
slow-motion Bay of Pigs. For the advisors so effectively* 
converged on one single option — Juxtaposed against two 
other, phony options (in effect, blowing up the world or 
scuttle and run) — that the President was confronfed with 
unanimity for bombing the north from all his trusted 
couns'elors . 

There was some disagreement within the executive branch when 
President Johnson decided to bomb North Vietnam, but Undersecretary of State 
George Hall, the principal dissenter. 
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8uppoj>ted the decision tovboab ,\though he hiad grave mis- 
glv^^^labout It.... But B^ll...i>B8 afraid of losing all 
credibility; he felt that^ the '^a^vll^s advocate" he was ' ■> 
still playing a useful role, but ane that depended on 
his staying In^ hl8 Job and retaining the President's trxist 
^ in him and his loyalty.28 

Another adviser with doubts- about the bombing of North Vietnam 
was John McNaughttm,' a former law , professor at Harvard University.. David 
Halberstraa writes that: 

There was no more skillful player of the bureaucratic game 
than JohtL^McNaughton.. for he understood the bureaucracy very 
quickly anil how to piay at It, and he learned this, that his 
\ ^ poww existed ohly as long as he had Robert McNamara's com- 

pleta confidence, ^ long as everyone In govexiuaent believed 
that then he spoke, he spoke not for John McMaughton |»ut for 
^^b, McNamara. That, wlth'^its blind loyalty and totality of 
^ilf-'abnegatlon, ^ant bureaucratic power, and John KcNaughton 
wanted power. Any doubts he had were reserved for McNamara, 
virtually alone, and^perhaps one or two other people that 
he knew and trusted; who would not* betray hln with gossip, so 
, . that the word would not go around Washington that Kdfaughton 
was a secret dove..;.. McHaughton/would go back and pour out 
^hls doubts to one man, Robert S, McNamara, a man who he was 
still In awe of. McHamaTa wou^d override them, would 
dampen them. It would be business as usual, and McNaughton, 
the secret dove, would emerge from the ^Secretary's office 
ami hide his doubts* because he still wanted t<rbe a 
player, and he knew there was no oower at the Pentagon If 
he differed from KcNamara at all. ^9 * 

During the Nixon administration, Richard Helms, head of the Central 
Intelligence Agency, also fell victim to the effectiveness trap during the 
ladia-Faklstan war. When Nixon and Henry Kissinger told* him to tilt, he com- 
plied. "Not once dl^ ^e dispute Kissinger's distorted Version of the facts, 
even when Helms* own agency ha<f orbduced refutation. ''SO Acquiescence is 
thus a major barrier to ^^^^f/f^ and effective decision making. 

Token Dissent 

Another obstacle to effective foreign-policy decision -making is 
token dissent. When policy makers provide nonsubstantive criticism, they 
create the illusion of meaningful analysis of policies. Such token dissent ' " 
is a disservice because it actua^.ly helps prevent conscientious critijcism. 
of major foreign policies. ^ 

Tokeo dissent meets one of two fates: (1) Dissent is institutionalized. 
That is» disseQ>ers are allowed to express criticism, giving the appearance of 
open disctission, but policy makers never fully consider dissenting opinions. 
(2) Forceful dissenters are excluded from decision-making deliberations. Tok^ 
dissent thtis provides an illusion of free speech and critical analysis without 
seriously challenging existing policies. John P. Leacocos concludes that 
Jargon about "keeping the options open" may have "more a liturgical than intel- 
lectual significance. "31 

Token dissent characterized deliberations on the Bay of Pigs 
invasion plan. Although several Individuals expressed dissenting opinions, 
their criticism was institutionalized. Schleslnger, for example, "was taken 
aside and told to 'lay off.' Those who ^posed the'lnvasion were 'heard' 
but given no encouragement to develop the case against it or to form themselves 
into a group that would look into the issues more thoroughly. "32 
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Whe^ senator Fulbright became concerned about newspaper 
forecasts of a Cuban Invasion, he wrote a me^orai-dum to President Kennedy 
opposing American Intervention. Fulbright' s dissent won him a seat In the 
final diclslon-^klSg conference. 33 where his doubts were heard not 
seriously considered. Schleslnger writes: 

Fulbright, speaking In in emphatic and Incredulous way^. 
denounced the whole Idea. The operation, he said, was 
wildly out of proportion to the threat. It wou^d com- 
promise our moral position In the world aitd make It Impos- 

* slble /or us to protest treaty violations by the Cotrmunlsts. 
He gave a brave, old-fashioned American speech, honori^)le, 
sensible and strong; and he. left everyone In the room, 
except me and perhaps th^Presldent, wholly unmoved. 

FoAlowlngFulb tight 's speech, the President did not open t^ floor to dlscus- 
lon instead, he continued the straw Vote around the table. Irv ng^anls 
describes how Fulbright' s dissent was "managed" or "institutionalized. 

Wittingly or unwittingly ,. the President conducted the^ ^ 
meeting In such a way that not only was the r^^ no time to ; 
discuss the potential dangers to United 5tate& foreign - ^ 

relations rals^ed by Senator Fulbright, but there was also J 

• rio time* to call upon Schleslnger, the one roan present who 
the President knew strongly shared Senator Fulbright « ' 
misgivings.... The President's demand tha^ eac^ person. 
In turn state h la overall judgment, especially after 
havlna lust heard an outsider oppose the group consensus, 
must have put the members ^h^^r mettle. These are exactly 
the conditions that most strongly foster docile conformity ^ 
to a group's norms. 

Cheater Bowies' Undedipcretary of St^te, also wrote a memorandum 
against th^ Bay of^g^ ^per^tlS . But^hls dissent was stifled by Secretary 
T ta e Dean R^k, who "reassurld Bowles, leaving ''^J^J^^^^^^"^ 
that the; project was being whittled down into a guerilla infiltration... 

Thus, 'the CIA plan to invade Cuba was opposed by a few individual ^ 
advisers, but criticism was institutionalized to metely token dissent. 
Alexander George concludes that "all accounts of Kennedy's management of 
the pollcy-mak?ng process in this case make clear that far from seeking 
\^Lrr»«^t^« to encourage vigorous multiple advocacy, he was reluctant to . 
rer de^e^p and^ropirL sLlsfy his f doubts about the plan by procedures 
which did not so directly challenge its advocates and |iipporters. 



Token d^ent was common during the Vietnam War. In fact, high 
officials welcomed dissent regarding our Vietnam policy to appease public 
opinion, newspapermen, and intellectuals. 

As the Vietnam controversy escalated at home, there 
developed a -preoccupation with Vietnam public relations 
as opposed t^o Vietnam policy-making. And here Iron- 
ically, internal doubters and dissenters were heavily, 
. employed. For such men, by virtue of their own doubts, 
were often deemed best able to "massage" tJ||^doubting 
intelligentsia. 38 

George Ball, Undersecretary of State, was the primary "devil's 
advocate" o^ Vietn^/ Daniel Ellsb«g suggests that referring to Ball 'as 
Se^r s advd^ate reduced the effectiveness of hi^ dissent. Ellsberg. ^ 
observes: ' ^ ^ 
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Surely the t^tm 'devll*8 advocate* itself was a protective \ j 

^ euphemism for Ball*.** it would have been too dangerous . jf 

an4 unacceptable to admit that he believed what he was 
actually saying* This is not a nice commentary on the 
language necessary within our b'ufeaucracy*^^ ' 

Ball 's .criticism of U.S. polic^ln Vietnam is a classic case o^token dissent* 
"Once Mr. Biall beg<in to expreas doubts, he vas warmly if^titutioaalized: 
he was encouraged to become the in-houae devil's advocate on Vietnam. ''^0 
He was "heard" but not "listened to, "^1 Chester Cooper concludes: i "George* 
Ball waa frequently brought to a meeting to put Dn hijs dog~and-monkey act of 
being a devil*a advocate; but ... once having, listened i^o the iLevil*s advo' 
cate, you felt that^ you had dqne your duty. He got h^hearidg and* you 
proceeded. "^2 - ^ ^ ^ ^ 

If decision-doakiig groups and policy-making organizations cannot 
institutionalize dissent and enforce group norms ^rough subtle pressures 
social control, the decision makers will reduce tMir interaction with the 
4issen'ter and isplate the deviant. If the dissenter still fails to conform, 
he may be excluded from the decision-inaking pirocess, Especially if his standing' 
is already low.^^ Pai^l Hare, a sociologist, writes: "Small groups as well 
^aa large groups will reject deviant tnembers if the group can survive more 
effectively without tb em than with them. "^3 . 
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Because anything stronger than token dissent is not appireciated by 
«the foreign-policy organization, seridus^dissenters run the risk of beings 
excluded from the group. Richard J. Bamet, co^^lrector of the Institute 
for Policy Stuhies in Washington, suggests t*hat "the' man who questions ... 
makea himself a candidate for reassignment. Henry Villard, a ^rmer 
State Department officer, echoes Bamet *s sentlments.^^ Robert Kennedy 
wrote about "efforts ... tc exclude certain individualia frbtf participating 
ip a meeting with the President because they held ^ different point of 
view. "^8 J 

< ' A? 

When Vice-Presid«'nt Hubert Humphrey force fUjLly argued against the 
decision to bomb North Vietnam, his views were received a^t ^the White House 
"with particular coldness, and was banished from the inner councils for 
some months thereafter, until he decided to 'get back-on the team..'*'^9 ; ' 



Similarly, Clark Clifford, Secretary of Defense, was denied access 
to information regarding the Paris peace ttflks because he disagreed with 
President Johnson's Vietnam policy. ' Chester' Cooper, a. former member of the 
National Security Council, writes: "When the Presi4ent in the late 
summer of 1966 waa displeased with Clark Clifford's views on bombing, he 
restricted him and all other officials of the Departme^ of Defense from 
receiving telegrams relating to the Paris talks. "30 ^ 
d « . • 
The most sweeping suppression of free speech occurred in 1964, 
when the Vietnam affair became a delicate subject. President Johnson 
systematically eliminated those State department officials who questioned 
the wisdom of escalation in Vietnam* Some advisers who were transferred, 
demoteJ^v<}r pressured to resign were ^veral Harrlman, Paul Kattenberg, 
Roger Hllsmkn, Bill Truehart, and' Michael Forrestal.31 These and other 

doubters had- become marked^ men ;. they would not be major 
players again on Vietnam because they had antagonized * 
LyndbA Johnson with their opposition .... In the aftermath 
State \s. doubjteVs^were so depleted that .State easily acquiesced 
in''the\l,g6y>SCaJatipn. 32| 

Excluding from group delibei/ation» individuals holding differ^t 
ideas and interpretations reduces policy alternatives, retards critical 
review, and weakens foreign policy. ^ 4ess obvious but equally harmful 
influence on foreign policy is ekerted by the simple possibility of exclusion 
from the decision^maklng process. Critical analysis is prevented bee 
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the mere threat of group sanctions or exclusion Inhibits freedom Of 
expresBlon. 

. - ^ . \ 

Participation Is a goal in itself, and exclusion a bitter , 
pimishment, . Th^ acquisition of status and prestige 
becomes an end in itself rather^han a derivative of some 
significant achievejwt. The vAldation of one*s effortan 
is a nod from^the bureau chief or the privilege of // 
attending the next meeting with the Secretary. 53^ J) ^) 

Ia review of recent foreign-policy discussions reveals that much o^ 
the debate and critical analysis are- cosmetic rather than substantive. Clearl; 
token dissent is a major barrier to free speech and effective foreign-policy 
.decision-making. ^ 



CONCtUSI^ 
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Freedom of speech is a valuable American freedom. P^haps 
equally iinportant, however , fr^Mom of expression is instrumental to achieving 
optljnaUy effective decision makin]^ Recent foreign-policy deliberations 
haVe been dominated by pressures towifird Conformity, inhibiting free speech. 
The major barrier^to free expression during foreign-policy decision making — 
'acq^l^cence and token dissect— are noJt limited to particular policy problems 
an^Sre not the result of weak or inadequate advisers, ^ rather, the atmosphere 
^and structure of the conferences on fc|eign-polit:W" produce patterns of coa>- 
'nunication which restrict free expression of altetnative points, of view. 
Prestige, status, rank, and desire effectivk all intensify pressures to 

acquiesce. Token dissent may be welcomed because it givfis the appearance 
but not the substance of meaningful analysis and ^o pen discussion. Forceful 
dissenters who cannot be institutionalized are frequently excluded from 
decision-making deliberations. U. S. foreign-policy decision making Hrould 
be improved by encouraging dissent, critical ana:!.y8i8, and freedom of expres- 
sion. , ^ 
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THE SUPREME COJ^l AND THE HRST AMENDMENT: 1975 
William A. Llnal^ 

' * I. Harmony Yes, Flraf Amendment No 

The 1975 Supreme Court term began with the ^tlremcnt of Justice 
Douglas and anded vlth the ailing Justice Thurgood Marshall's ho8p^tallza«- 
tlon with heart trouble. Both events do not bode well for restoration of 

' the respect extended In the past 'to the First Aendmcnt by wor^ liberal ' ^ 
justices. Justice William J< Brennan, Jr., who dlsaented In 4^ of 135 

\ signed opinions on alt Issues, may soon be the lone spokesman^onslstentl^ 
supportive of free expression. Obviously unhappy with hlajfequent - 
minority role, Brennan, la a rare public speech,^ recentl]|^ndemned his 
colleagues tor acting "Increasingly to bar the federal courthouse door to 
the litigants most In need of judicial protectten of their rights.** Brennan 
finds hla»elf out of step trlth the continuing drift of the Court to the 
right. In general the government and the police, not the individual, are 
macal^ng the Court *8 support. This caused Brennan to join with Mat«(hall 
ftila term In nearly a thlr4 of the cases In whlc^ two justices dissented. ' 
When Brennan and Marshall found a third tcvj^ln them In dissent, most often ^ » 
this wa^Justlce Byron White., / . 

Despite Brennan 's dissents, which equaled those cast by Doi^lM ' 
the previous term, the Court found greater harmony within Its^ ranks. Seventy 
per cent the cases were decided with tSro or fever j us tlci^S dissenting. 
Slnte Warren Burger became Chief Justice in 1969, this la the highest per- 
centage of agreement. Five-to-four votes decreased from 16 to 13 compared 
to a year ago, Brennan cast only two lone dissents as compared vitn Douglas *s 
11 years ago, and conservative Justice William H. Rehnqulst reduced from six 
to three his lone dissents. For the first time alnce the four Nixon 
eppolntees (Burger, Blackq^, Powell, I^ehnqulst) have been on the Court, they 
were not In the minority on %ay 5-4 vote. Each time they voted together on ^ 
such splits, they achieved a majority by attracting Justices White, Stevens, 
or Stewart, 

Except for a surprisingly firm unanimous decision to overturn a 
Nebraska decision risstxlctlng pretrial publicity of a sensational mass murder 
the First Amendident continues to be squeezed. More and more foru||ts where 
people 0an express themselves are being withdrawn. The Impact of each 
Individual case on the Flrat Amendment may be questionable, but the emerging 
pattern reveals that^^ly th^ most flagrant abuse of First Amendment rl^ts ' 
%rll2:' arouse recognltlojl fcy a majority of the justices. In matters affecting 
freedom of expression the Court's record for the 1975-76 term qsn be * 
described most charitably a^^hnixed." 

In Hynes v. Borough of Oradell * the Court overturned an ordinance 
requiring notice to police as a prerequisite for door-to-door solicitation 
and canvassing. Seemingly this was supportive of the First Amendment, but 
Chief ' Justice Burger reversed the ordinance for vagueness and* seemed to regret 
that he lacked the power to supply the ordinance with the precise content 
that would have saved It. It remained for iffinnan and Marshall to point out 



■ ^ \- 

''^ *Case citations for the 1975-76 Supreme Court term do not appear 
In this article because they are not assigned until a time subseqiyent to the 
preparation of this material. _ 
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that even precisely drafted ordinances can still be unconstitutional. 
Rehnquist found neither vagueness nor a threat to the First Amendojent. 

Even with a unanimous Court behind the Judgment for a free press In 
Nebraaka Press Association et'al. v» Stuart , Burger left the door ajar to vJH 
gag the press "when the restraint Is Justified." Five of his colleagues on 
the bench were forced through concurring opinions to state a strong^ter case 
against restrictions on the press. 

^ More solid evidence that public forums are being foreclosed and 

Individual rights withheld Is apparent In several First Amendment cases the 
Court agreed to hear during the 1975-76 term. The Court upheld: 

/ — ? 
7 1. An Army post regulation banning political activity and literature 
distribution ( Greer v. Spock et al.) ; 



2. The liability of a publisher for the nonmallclous reporting of 
erroneous results of a public proceeding ( Time Inc. v. Firestone); 

* 3, An ordinance containing content -based restrictions ^ntrolllng 
I the physical location of motion-picture theatres (Young v. Amerftan Mini 
Theatres) ; 

4. The principle that open shopping centers may not be equated with 
city streets and sidewalks ^or purposes' of deciding whether Maceful labor 
pickets and^ others can demonstrate^there ( Hudgens v . N.L.R.B.^.. 

To (Stie credit of the Supreme Court thls^term It pioneered a new 
application of First Amendment protection: commercial speech. When the 
Court struck down a Virginia law that bars Alyertlslng of prescription drug 
prices, It demonstrated a genuine Interest In protecting consumers from ai^tl- 
competitive practices long assured by the barriers 'Erected by thirty states 
against prescrlptlon-Mrug advertising. 

Curiously In recent years pornography has received more (protection 
than advertising. The separation of connerclal speech from other expression 
types dates back to 1942, when the Court upheld New York City's ban on hand- 
bills advertising the exhibition of a locally moored submarine. By falling to 
restrain governmental proscriptions of "purely conmerlcal advertising, the 
Court has supported those^who regard advertising Aa an intrusion on public 
sensibilities and a threat to high-level professional conduct. For yet another 
reason the Court Apparently has excluded commercial. speech from First Amend- 
ment protection to afoid further confusion over what spe^h is protected 
speech. No longer ±k advertising excluded from protection, but the uncertainty 
of the dimensions of ' protection are already apparent anxi are certain to 



'produce confusion. 



The Court decision was silent about the right of doctors and lawyers 
to freely advertise and 1±ua f*«Jled*to go as far as it might hay^^ Neverthe- 
less, the Court has provided th« public with the opportCmity to r»:eive more 
Information about prices and possibly services Chan ever before. Hopefully 
the Court will not hedge its Initial recognition that open information about 
the marketplace is the best protection of consumer interests. 

Two developments during the past term are noteworthy for their future 
imact on First Amendment cases. Justice Rehnquist .appears to be moving 
. toward a position of greater influence on the Court; and Justice Stevens, the 
newest member, demonstrated that he is more considerate of First Amendment 
rights after only six months on the bench than Rehnquist has demonstrated in 
five years. 

Contrary to predictiona about how he would Rcrform, some of the moat 
, significant majority opinitfis are being delivered byyustice Rehnquist. 
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Although his earlier decisiona placed him at th« Court's extreme right, 
he seema to be moving more toward the center and conaequ^tly a position 
of greater Influence, Instead of merely sounding off on ^his own views he 
seems Increasingly concerned with Mttlng wider support for a legal prin- 
ciple. Rather than a maverick of 3||||pa8t, he la regarded, even by those 
who differ with him, as more of a "cRbd player" who disagrees amlaBly and 
carries hla share of the case load. This growing Influence may serve to 
attract wavering colleagues to support hlfi hesitant and at times disdainful 
regard for Tijst Amendment rlghts--a regard that has not changed In his 
movement on oOher Issues toward the center of the Court. 



The vigor with which Justice John Paul Stevens, the newest Court 
member, challenged i<4braska's prosecutors and opposed restraints on the press ^ 
gives rise to optimism about his future stand on Flrat Amendment Issues, Last 
Ueceraber»whcn the justices Indicated that they were split A-A, over^^e con- 
stitutionality of the Nebraska gaflf^order, Stevens appeared ready to break the 
tie In favor of a free press at ^e risk of a trial prejudiced by the press, ' 
Stevens wondered aloud about the obstruction to justice a gag order In the 
Watergate case would have allowed. Any such optimism about Stevens's future 
performance must, however, be tempered by the observation of Court watchers 
who describe qs arrogant his statements made when declining to support a 
review of an appealed obscenity conviction. President Gerald Ford's appoint- 
ment of Stevens appeared to complete a shift to the right begun with the 
Nixon appointments. But Stevens, who votes tor lav enforcement and against 
discrimination, shows no cooinltment to any particular elcaent on the Court 
and l^s^et to establish a First Amendment voting pattern. 



II. Opinions Rendered 
* ' Municipal Corporations 

j^o rough of Grade 11 (AA LW A6A3) 



The Issue ^n this cassis whether a municipal ordinance violates 
freedom of speech and due process by requiring advance notice to be given 
to the local police department by "any person tif^slrlng to canvass, solicit 
or call from house to house for a recognized charitable • • • political 
campaign or cause ... In writing, for identification on 



The appellants, a state assemblyman who wished ^pcampaign for 
re-election and three voters who wished to canvass door to door ^nd speak 
with candidates, brought suit in the Superior Court of* Bergen County, New Je^^sey, 
claiming that the ordinance unconstitutionally restricted their activity. 



The Superior Court held the ordinance invalid because it was unen- 
forceable for lack of a penalty clause, unrelated to its announced purpose of \ 
crime prevention, and unclear "as to what is, and what isn't required" of 
those who wished to canvass for political causes. The Appellate Division 
affirmed the trial court's decision, but both were reversed by the Supreme 
Court of New Jersey, which held that free speech ihterests were not infringed 
because the ordinance imposed minimal requirements that 

may be satisfied in writing, suggesting that resort may be had 
to the mails. It need be fulfilled only o^ce for each campaign. 
There ts no fee. The applicant does not have to obtain or carry, 
a card or-license. And perhaps most importantly no discretion 
reposes in any rtunicipal official to deny the privilege of 
calling door to door. The ordinance is plainly an identification 
device in its most basic form. 

,i • . , 

In an opinion delivered by Chief Justice BtA-ger , . with Justice 
Rehnquist dissenting, the United States Supreme Coi(rt reversed the Supreme.-^ 
Court of New Jersey and held the ordinance invalid EWtTause of vagueness. 
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Burger contended that the orrtlHxice explains neither what the law covets 
nor what It t^tfHjrcs. There Is to'^clue as to what Is a "Tecognlzed chUrlty" ' 
or a "polltlcJ^^use, " There no specific^ Instructlbits as to what^o'^^ 
be set^forth In the required iKJtice, what the police will consider sufficient, 
identification, and what standards will be used by those who apply the 
ordinance. Burger declared his Court to be without power to remedy these 
dc£ecta Wy supplying the ordinance'^with precise and cona titutional content. 

Justices Brennan and Marshall concurred in part with the Burger 
majority opinion but went further and rejected the implication that, aside 
from vagueness defects, this kind of ordinance would ordinarily withstand 
cona titutional attack* They contended that threats to First Amendment 
rights rematn^s^spite precisely drafted ordinances. / 

Justice Rehttqtiis't, in ^is dissent, found no un^^jnstitutional v^ueness 
and no other grounds, for withholding support for the ordinance/ He concluded: 
"No constitetional value is served by permitting persons who have avoided any 
possibility of atter^ting to ascertain how they may comply with a law to claim 
that thei^ studied ignorance demonstrates the law is Impermissibly vague." 

Y oun& v., American Mini Theatr es <4A LW A999) 

iasue in this case is whether the First and fourteenth Amendments 
prevent the city of Detroit from using prior restraints and criminal sanctions 
to enforce content-based restrictions on the geographic location of motion- 
picture theatres that exhibit nonobscene but sexually oriented films. 

City ordinances prohibit location of adult theatres withl^n 1,000 feet 
of any two other "regulated uses" or within 500 feet of a residential area. 
"Regulated uaes" applies to 10 different kinds of establishments such a§ adult 
bookstores, cabarets, bars, hotels, pool halls, and shoeshine parlors. An 
"adult" establishment ex^stb it it presents ''material distinguished or char- 
acterized by an emphasis on matter depicting ... specified sexual activities 
or specified anatomical areas." 1 * 

The respondents - American Mini Theatres - contend that the ordinances 
are so vague that they violate the doe-process clause of the Fourteenth Amend- 
men*-, that they are invalid under the First Amendment as prior restraints on 
protected communication, and that the. classification of theatres on the basis 
of content -violates the equal-protection clause of the Fourteenth Amendment. 

The District Court upheld the ordinances, but the Court of Appeals 
'Reversed, holding the ordinances to be a prior restraint on constitutionally 
protected communication^and in violation of equal protection. 

fa^ ■ ■ i ' ' 

In a 5-4 decision delivered by Justice Stevens and joined in by Burger, 
White, Fovfell-»-, and Rehnquist the Supreme Court reversed the Appellate Court 
and upheld the ordinances. Stevens found neither violation of due process 
beciTuse of vagueness nor significant effect on the exhibition of films protect^gjpf 
by the First Amendment. State courts could remove doubts about the amount of ^ 
sexual activity necessary * fore that film is "characterized by aaMphasis" 
on such matter. Stevens declared this case as inappropriate to ^he 
challenge that invalidity existed "not because of their own rights™ free 
expressly ... but because of the assumption that the ordinances' very existence 
may cause others not before the Court to refrain from constitutionally pro- 
tected speech or expression." 

The court majority also found no prior restraint on protected expression 
because of the* licensing ^r zoning requirements. All films, they pointed out, 
may be exhibited coianercially only in licensed theatres. Suchfiregulation does 
not violate free expression, because the city's interest in planning and regu- 
lating property use for cownercial purposes is sufficient to support restrictions 
on location. Further, "the city's interest in the present and future character 



d»f its neighborhoods adequately supports the limitation Imposed by the 
ordinances ot\ the place where adult films may be exhibited/* This finding 
V Acknowledged that the content of pictures may be the basis for zoning ri?- 

fttrlvtlons without. viplaLxny; First AincndmcaL protections.- 

« • ' /■ 

Two dissenting opinions werie filed. Justice Stewart claimed that* 
the Court rode roughshod over the First Amendment requirements that tirae- 
place-and-manne r regulations affecting protected expression be content-neutral. 
According to Stewart the fact that offensive af«ech does not address "ideaa 
of B(/cial and political significance", does aot render suth speech unworthy of 
constitutional- protection. Justice* Brej^ia^, Marshall, and Blackmun joined 
Stewart in catling the decision an aberration, that ignores the fact that 
*'in those instances where protected speech grates raost unpleasantly against 
the sensibilities judicial vigilance must be at its height, y 

Justice Blackmun dissented on the grounds that ye ordinance is 
unconstitutionally vague and gives oo guidance. He was#othered because a " 
theatre operator would find it too difficult to determjffie if he is in viola- 
tic^n of the ordinance. For instance, "at aJV moment^e could become a 

ViilatcTr of thf ordinance because i iii I llii^nl 1 ppr it into a Regulated 

OT^^^^assiflcation." Blackmun ccfticl«|f^tad that, 1 rrtspectlve of agreements 
for zoning and against distasteful fllJM, suppression viwiqut a finding of 
obscenity under the Court's carefully delineated ^^tidArds should not be 
to leratp<i. 

. Military ^ 

Greer et al. v. Eenjaril n Spock et a l. (4i LW 4380) 

Ftrt Dlx, Nev Jersey, is^ a federal military, reservation assigned 
the ^respops^blllty to train newly^ Inducted Army personnel. Although cl\M.llan 
access is permitted, to certain urrestrlcted a)^eas, post regulations ban speeches 
dnd deinonstratlons of a partisan political natVre and al^ prohibit the ells- 
trlbutlon of literature without prior approval of post headquarters. Pursuant 
to these regulations, complainant candidates for President and Vice President 
were refused, upon request* permission to d^sti^lbute campaign literature and 
hold a political meeting on the post/ The other complainants, prevloufily. 
evicted for distributing unapproved literature, were denied re-entr^ to the 
post. The coirplalnantR brought suit to prgiffint enforcement of the post regu- 
lations under alleged violations of Flrst^b Fifth Amendment rights. Both 
trial and appellate courts enjoined the li^^erejice by military authorities 
with political expression In public areai^ at Fort Dlx. In a 6 -2 decision the 
"Supreme Court reversed the lower courts ^ support of ^the ifestrlctlve post 
regulations. * 

Justice Stewart, who was joined bj^ Burger^ White, Blacknuin, Powell, . 
and Rehnqulst, set forth the arguments for the court majority. Stewart' 
contended that the basic function of Fort Dlx Is to train soldiers, not to 
provide a .public forum. A conmandlng officer, according to Stewart, "has the 
historically unquestioned power to exclude civilians from the area of his 
command, any notion that federal military Installations , like municipal 
streets and parks, have traditionally served as a place for free public 
asseiLtly and comcuiilcatlon of thoughts by private citizens Is false." There 
was no clalr that military authorities based on preferred political views 
discriminated among candidates; In fact, they followed a policy of remaining 
free from entanglement In partisan political campaigns. 

Stewart also rejected the claims of noncandldate respondents 
who had previously distributed literature wlt?»ut approval. A military 
commander, Stewart held, "may disapprove only those publications that he 
perceives clearly endanger the loyalty, discipline, or morale of troops on 
'.t|je base under his command, and, while this regulation might in the future 
i be applied Irrationally, Invidiously, or arbitrarily, none of the respon- 
dents even submitted any material for review." 
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Justices Brennan and Marshall dissented by rejecting all but one 
distinction between this case and Flower v. United States , U.S. 197 (1972) 
when the Supreme Court held that a peaceful leafleteer could. not be excluded 
from the main street of a military installation to which the public had 
virtually unrestricted access. After considerable effort to deioonstrate that , 
Fort Dix is no less open than Fort Sam Houston was in the Flower case the 
dissent concluded "there is no longer room, under any circumstance, for tha 
unapproved exercise of public expression on a military base." 
, tf 

Since Flower was tiot overruled, Brennan and Marshall found only one 
significant distinction: Th^ communicator in the Flower case was "an 
innocuous leafleteer and here the j>arties include one of this country'^ nest 
vociferous opponents of the exercise of military power." Hardly a distinc- 
tion, said. the dissent, upon which to withhold First Amendment rights. 

m 

The Fress 

Time,anc. v. Mary Alice Firestone (AA LW 4262) 

The question presented in this cas|^ was whether the Fdrst Amendment's 
frce-.expresG(^On guarantee protects a publisher from liability under state 
defamation lavs' for erroneously reporting the results of a public Judici«l 
proceeding. * ' 

^ After Mary Alice Firestooe had sought separate ir enance, her 

huaband counter claimed for di>Htr^ce on grounds of extreme olty and adultery. 
Finding neither party "dome^iS^^ted" as defined by the Florida Supreme Court, 
the marriage was dissolved. ' Based on routine sources of information, Tiine 
magazine published a report that the divorce was granted not on the absence of. 
domestication but "on grounds of extreme cruelty and adultery. Time, Inc., 
refused to* retract its report. Mrs. Firestone's libel action resulted in a > 
Jury verdict fdr damages against Time, Inc. 

Time, Inc., denied liability for publishing any falsehood unless the 
publication was jnade "with actual malice" as defined in New York Times Co. _v. 
Sullivan, 376 U.S . 254 (1964). Time claimed that Mrs. Firestone is a "poblic 
figure" within the meaning previously used when the Sullivan case was applied . 
to defamation suits. Further, Time contended that the item 'constituted a 
report of a Judicial proceeding, a class of subject matter which petitioner 
claims deserves the protection of the 'actual malice' standard even if the' 
story is proven to be defamatorily false or inaccurate." 

In a 5-3 decision delivered by Justice Rehnquist the Supreme Court ' 
rejected Time's arguments and held that the Sullivan case standard, which bars 
media liability for defamation of a public figure unless there is proof of 
knowledgeable falsity or. reckless disregard of the truth, was inapplicable to 
the Firestone caae.^ KrsT Firestone yas fotmd not to be a public figure, because 
she had not assumed aY^^^e of "especial prominence in the affairs of society" 
and had not been "thrui^t to the forefront of particular public controversies 
in order, to influence ihe resolution, of the issues involved." Gertz v. Robert 
Welch, inc. , gT&s^.y323, 3A5 (1974). ' 

Rehnquist further found no reason why a Atigant should forfeit protection 
afforded against defamation simply by beipg drawn into the courtroom. As the 
divorce court did not find Mrs. Firestone guilty of adultery as reported by 
Time magazine; and although Time, Inc., contended that it reported the precise 
meaning of the divorce Judgment, the lower courts properly found the claim of 
accurate reporting^to^ be invalid. Nevertheless, because liability for defama- 
tion cannot be established without a finding of fault and the question of fault 
was not submitted to a Jury or otherwise determined, the Court ordered the 
Judgment for Mrs. Firestone vacated and the case remanded for action not incon- 
sistent with these findings. 
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JuBtlcd Brennan dlssented^vclaljalng that within First Amendment^ 
pro&ectlon should be "a margin for error sufficient to ensure the avoidance 
o.f crippling press self-censorship in the field of reporting public Judicial 
affairs." . „ 

Justice Marshall dissented because he considered Mrs. Firestone 
to be a "public figure" Within the meaning of Gertz v. Welch , A18 U.S . 323 
(1974) and Cuttia Publishing Co. v. Butts, 388 U.S . 130 (1967), and thus 
&cefflpt from claiming defamation without a display of "actual malice" by 
Time, Inc. Mrc. Firestone, Marshall pointed out, was involved in, a seven- 
teenrmonth trial that attracted nati'onaV attention and resulted in at 
least forty-three articles in the Miami Herald and forty-five articles in 
two Palm Beach^nevspapers. In addition Mrs. Firestone, rather than shun the 
public-figure i^i^f held several press conferences during the legal pro* 
ceedings. 

\ Nebraska Press Association et al. v. Stuart (44 LW 5149) 

A Nebraska S^ate District Judge entered ai|{|,|prden. restraining the 
Nebraska Press Association et al. from publishing or brcmdcasting accounts 
of confessions or admissions made by the accused or facts "strongly implica- 
t4.ye" of the accused in a widely reported murder of six people. The judge 
fotbid "because of the nature of the crimes charged in the complaint that, 
there is a clear and present danger that pte-trial publicity could Impinge 
upon the defendant's right to a fair trial."" The gag order, effective only 
iPtil a Jury was impaneled, prohibited reporting the existence or contents of 
a confession the accused had made to law-enforcement officers > which had been 
introduced i^reviously in open court; the fact or nature of statements made 
by the accused tro other persona; the cont;ents of a note written by the Recused 
the night of the crime; portions of medical testimony; the identity of the 
victims and nature of the assault; and the nature of the restrictive order. 

Justice Burger delivered thk opinion for a unanimous 'Supreme Court,* 
reversing the Nebraska Courts. Burger #ted extensive case precedents that 
collectively demonstrated that eyen advlrse pretrail publicity does not 
inevitably result in an unfair trial. Still other cases were used to show that 
"prior restraints on speech and publication are the most serioua and least 
tolerable infringement on First Amendment rights." In particular. Burger noted, 
'khe damage can be particularly great when the prior restraint falls upon the 
coniDunication of news and commentary on current events." The Court acknowledged 
Justification for the trial Judge's conclusion that there would^be intense 
pretjail publicity and that this publicity might Interfere with* a fair trial, 
but the impact of such publicity was of necessity a speculative deajdng with 
unknown factors. Burger called it a "heayy burden to demonstrate in advance 
of trial that without prior restraint a falf trial will be denied "but concluded 
that, regardless of difficulty, there must be a showing of the kind of "threat 
to fair trial rights that would possess the requisite degree of certainty to 
Justify restraint." Burger reaffirmed the presumptions against prior restraint 
and^held that to the extent that the Nebraska District Court restrained pub^- 
lication of reporting or ' commentary on public Judicial proceedings it is "clearly 
• Invalid." • 

Because Burger stressed that "the guarantees of freedom of expression 
are not an absolute prohibition under all circumstances" it could be specu- 
lated that under exceptional circumstances gag orders might be permissible. 
However, Justices Stevens and White, in separate concurring opinions, expressed 
doubt that exceptions could be made. An opinion written by Brennan and Joined 
In by Marshall and Stewart insisted that gag orders should never apply to the 
press during Judicial proceedings. Brennan conceded %hat "the press may be . • 
arrogant, tyrannical, abusive, and sensationalist ... but the decision of what, 
when, and how to publish is for editors, not Judges." 
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\ Advertising 

Virginia State Board of Pharmacy ct al, v» Virginia Ci tizens Conaimer 
Council. Itic, > at al , (AA LW A686) 

Preecription-drug consumers, by suiny the Virgini-* State Board of 
Phanaacy, challenged the constitutional validity of a Virginia statute ^that 
allegedly violated the First Amendment because it declared it unprofessional 
conduct for a pharmacist to advertise the prices of prescription drugs . The 
Pharmacy Board's conti^ntion that t;he advertisement of prescription drug 
prices is "commercial speech" and thus outside First Amendment prot""*"^" 
was denied by the District Court, which voided the statute. 

The issue is whether spefech that does no more 'than propose a 
cotanercial transaction is so removed from any "exposition of ideas"'and from 
"truth, science, morality, and arts in general, in its diffusion of liberal 
sentiments op the adminisl^ration of Government ,^ that it lacks , all protection. 

The Supreme Court, in an opinion delivered by Justice Blackmun, with 
Rehnquiit dissenting, hjld that First Amendment protection extends not only 
to the right to disseminate information but to receive it as well. Since 
the individual cons uner and society in general have strong receiver slnterests 
in the free flow of commercial information, the State may not suppre^ the 
dissemination of truthful information about a lawful activity out of fear for 
the effect upon its recipients. The Court rejected the. argument that the 
professional image of the pharmacist will suffer when price advertising reduces 
hi^titatus to that of a mere retailer. The State may set any professional 
standards it wishes and subsidize and protect pharmacies from other forma of ; 
competition; but, Blackmun held, the State "may not do so by keeping the public 
in ignorance of the lawful terms that competing pharmacists are offering, 
Blackmun concluded that any legitimate tlme-place-and-manner restrictions 
commercial speech are exceeded by the Virginia statute that designates^v^ 
of a particular content and preve^s its dissemlnati6n completely. 

In a concurring opinion Chief Justice Burger) sought to minimize the 
professional character of the pharmacist who deals py^marlly in prepackaged 
drugs and renders no more "a true professional servlc^>CtK3h does a clerk who 
sells lawbooks," Pleased that the Court did not incWde physicians and lawyers 
within the scope of its .decision. Burner noted that "the advertisement of pro- 
fessional services caVrlfcs with it quite different risks than the advertisement 
of standard products,'!]^, 

/ Justice Rehnquist'a dissent des(^bed these consumers* rights as 

"marginal at best," He was unwilling to extend the First Amendment to commer- 
cial speech, which -opens the door to the d^semination of not merely price but 
service information and includes in its scope doctors, lawyers, and all othife^ 
professions, Rehnquist stressed the distinction between uae of the First 
Amendment to assure enlightened public decision making on political, . public, 
and social issues but doubted that the use ^extends to the decision whether ^ 
particular individual should purchase "one or another kind of shampoo. 

Labor 

Scott Hudj^ena v. National Labor Relations Board (AA LW A281) 

Labor-union members who peacefully picketed within a privately owned 
shopping center were threatened with arrest for criminal trespass if they did 
not depart. The union filed an unfair-labor-practices charge with the 
National Labor Relations Board, The Board "concluded that the threat violated 
the National Labor Relations Art, and the appellate court agreed. 
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Justice Stewart delivered the opinion for the Court with Justices 
Marshall and Brennan dissenting. Stewart contended that the pickets had no 
First Amendment right to enter the shopping center for the purpos's of 
advertising their strike against their enpldyer. Stewart vacated the appel- 
late court's Judgment and remanded that case so the National Labor Relations 
Board could consider the case exclusively under the National Labor Relations 
Act's statutory criteria. 

Justice Marshall claimed In his dissent thaUE: the Court's refusal 
to extend the First Amendment to a privately owned ^^pplng center results 
from **an overly formallstlc view of the relat lonshlp iH^tween the Institution 
of private ownership of property and the Flr^ Amen dmenr^«<..gi(a rant ee ^f 
freedom of speech.** Privately owned property Is'-^t necessarily privately 
used property and, according to Marshall, "wheil a nroperty owner opens his 
property to public use the force of those [prlvate]\ values diminishes.'* 
Marshall acknowledged the public Importance of people communicating with one 
another about matters that relate to businesses whl(ch occupy a shopping 
center. Employees as parties to a labor dispute. Just like consumers with 
complaints, may find the location of a retail store to be the only reasonable 
and effective way to communicate with the public. "As far as these groups 
are concerned,** Marshall concluded, "the shopping center owner has assumed 
the traditional role' of the state In Its control of historical First Amend- 
ment forums.'* 

Obscenity 

Chester McKlnney v. S^te of Alabama (44 LW 4330) ^' ^ 

Chester McKlnney was convicted of selling material that In a prior 
Judicial proceeding had been declared obscene. At the trial that resulted 
In his conviction McKlnney was not permitted to contest the obscenity of the 
material even though It was the basis of his prosecution and he was not a 
party to the proceedings when material was determined to be legally obscene. 

Kinney contended that^he was guiltless unless In the present 
proceeding the magazine was declared obscene according to contemporary 
community standards. However, the trial court Instructed the Jury to Ignore 
any determination of obscenity and to decide whether McKlnney had sold 
material Judi^clally ^eclared as obscene. ^ 

In an opinion delivered by Justice Rehnqulst a unanimous Supreme ' 
Court held that by not allowing McKlnney to contest the obscenity charge 
he was denied his First Amendment rights. Since the parties to the earlier 
obscenity adjudication were not In privity vwlth McKlnney and lacked Interests 
sufficiently Identical to his, McKlnney' s First Amendment rights could only 
be protected when he asserted them In his own behalf In a proceeding to which 
he was a party. 

^ Government 

U. S. V. Abney (44 U± 2557) 

, Abney, a World War II veteran, for thlrty^ars engaged the Veterans 
Administration (VA) In controversy over disability benefits. In June, 1975, 
again rebuffed by the VA, he assumed an arotmd-the-clock vigil In Lafayette 
Park across from VA headquarters In Washington, D.C. The vigil necessitated 
sleeping In the park. Four times he was arrested, convicted, and Jailed for 
violating a U.S. Park Service regulation forbidding anyone to sleep more than 
four hours In a public park without a permit. Abney appealed, and the 
Supreme Court reversed his convictions. 

rhe Court held the Park Service regulation unconstitutional because 
Abney's sleeping **must be taken to be sufficiently expressive In nature to 
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iBpllcate First Amendnent scrutiny." Although the regulation granted t;^e 
Park ^rvlce authority to extend sleeping permission beyond four hours, the 
standards for granting the extension were too Inadequate to prevent arbitrary 
application. ' ' •■ j 



III. ^Docketed: Other Cases 



Disposed 



The Supreme Court took action that resulted In allowing the holding 
of the lower c^urt to prevail in each case that follows except for one In 
Which the lover court Judgment was vajated. The Issues reported are P"^lnent 
to the First Amendment but are not neJessarlly inclusive of all Issues raised 
by the appeal. 



Domestic Relatlons^ 



f'i Ru ling below ; An injunction barred a divorced Roman Catholic husband 
^pm representing his former wife as his wife. The lower court held that to 
tdiolv with the First Amendment the injunction could not restrain Him from 
^^^tendlng that she is his wife in the eyes of God. that according to tenets 
;^rhls religion she is still his wife.- or that because of his religious views 
he does not recognize validity of divorce." ^Issue; Can^^n Individual s free- 
dom of speech be en^^^ined because such speech Interferes with another s 
Interest in privacy? (Certiorari denied. Dickson v. Dickson. AA LW 3030) 

Radio and TV 

Ruling below: The FCC properly denied a complaint from the Pi)lish 
American Congress that a TV broadcast ^^ntalnlng "Polish jotees presented a 
controversial issue of public importance. Denial of air time to respond to 
the broadcast was warranted because the FCC's fairness doctrine and personal- 
attack rule were not violated. Issue: Does the recitation of Polish jokes 
reoulre. under the fairness doctrine, the presentation of contrary views in , 
the interest of balanced programming? (Certiorari denied. Polish American 
Con g ress v. FCC . AA LW 3282) 

Schools ^ 

Ruling belw ; The use of mandatory student service fees to subsidize 
a university campus newspaper does not violate a student's First Amendment 
rights even if the newspaper advocates ideas contrary to those held by the 
student The- use of public funds to support a campu« newspaper violates no 
constitutional right, for a state is not prohibited from supporting a forum 
where diverse views on controversial subjects may be presented. Issues. May 
the state, through its agencies express views and promote positions on 
controversial Issues; and. if s'o. may it compel its citizens to subsidize 

egression with which they disagree? Is «^-^^/-»>«^f "^''^^Lti^t^r 
whin controversial expression is subject to editorial and^subject-matter^ 
control by public officials? (Certiorari denied. Arrlnfiton v* Taylor. AA LW 
3A06) ^ * 

Cl^/11 Rights 

Ruling below: A Connecticut law prohibiting the public ridicule of 
a perao n by means of advertisement does not applWo scurrilous political 
messages broadcast through a telephone-answering Sfevice that is P^^^*^^Jy^_, 
activated b> the voluntary selection of the caller. As the la« does not apply 
to these circumstances, "t may not be declared unconstltutlonaf as a result of 
a suit brought by a person denied service by the telephone company. Judgment 
vacated. SItlonal Socldlist White People's Party v. Southern New England 
Telephone Co . . AA LW 3519) ^ 
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Ruling belov ; Policemen who, pursuant to Infitructlona, destroyed 
a demonatrator^s poster critical of the President abridged First Amendment 
rights. Issue: Did the court of appeals err In hbldlng that theae 
pollcemen~^cted unreasonably and not In good faith aod that their actions 
were pursuant to Impermissibly Invidious discriminatory Intent"? (Certiorari 
denied. Louisville v. Glaason . AA LW 3208) 

Criminal Law 

Ruling below : Convictions under the Illinois Flag Act for burning 
the American fldg were affirmed. Issues ; May Illinois outlaw peaceful and 
aymbollc communication of Id^as and remain consistent with the Intent of the 
First and Fourteenth Amendments? Msy flsg burning be held criminal conduct 
under a statute enacted to preserve the peace when there Is no evidence of 
any Inmlnent danger to the peace? (Appeal dismissed for lack of a substan- 
tial federal question. Justices Brennan, Marshall, and Stevens noted 
probable Jurisdiction. S utherland v. Illinois , 329 NE2d 820, AA LW 3AA8)^^ 

Issue; Is a statute overbroad which defines as a miademeanor 
cursing or abusing anyone or use of %ulgar, profane, threatening or Indecant 
language" over the telephone? (Certiorari denied. Dlllard v. Walker , AA 
LW 3209) 

Issue : X,a a statute unconstitutionally vague or overbroad which 
had been construed by the state supreme court to Include speech and apply 
to conduct "of a nature to corrupt the public morale or to outrage the sense 
of public decency^ whether coimnlttea by words or acts"? (Certiorari denied. 
Pace V. Squire , 44 LW 3108) 

Ruling belov ; There is no violation of the First Amendment when a 
statute prohibiting "a lewd, obscene, or indecent sexual propoaal" is 
applied only to proposals to commit ^i^^my, indecent exposure, or sexual 
acts with children. Issue : "Is j^ncoe^ive, verbal commtmlcation to a 
willing listener of a desire for privateL noncoimnercial, sexual sctivity 
protected by the First Amendment?'* (Cei/ciorari denied. Garcia v. p, C. , 
AA LW 3164) 

Ruling belov : A federal statute (U.S.C . sect. 701) prohibiting 
misuse of symbols identified with government agei^ies did not violate the 
First Amendment when applied to the defendant, who plsnned to place simulated 
IRS seizure warnings upon automobiles to create ill will against the IRS. 
Issue ; Does the federal statute infringe on freedom of speech and expression 
beyond intent of Congress? (Certiorari denied. Goeltz v. U.S. , AA LW 3002) • 

• ^ 

Issue: Is an Arkansaa statute unconstitutionally vague and over- 
broad if it prohibits use of "profane, violent, vuXgart abusive or insulting 
language" that is commonly interpreted to arouse anger or cause breach of 
the peace? (Certiorari deni^. Lucas v. Arkansas , AA LW 3109) 

Ruling belov : A conviction under a ^tatute^that failed to precisely 
define "force likely ^o produce great bodily injury" was upheld sgainst a 
defendant who solicited another to commit assault by means of "force likely . 
to produce gre«t bodily injury." I ssue ; Does a statute that fails to put 
a person on notice about what speech is prohibited violate freedom of speech? 
(Certiorari denied. Bistany v. California , AA LW 3210) 

Deflation 

Issue : If a defendant TV magazine claims that a program note 
(implying that a newsworthy scheduled guest was a "call girl") was uninten- 
tional defamation, can publication with actual malice be found as a matter 
of law? (Certiorari denied. Triangle Publications Inc. v. Montandon , AA 
312A) 
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Ruling belov: An allegedly defamatory newspaper advertlBOoent , 
critical of the perfo rmance of a local Judge, was not protected under the 
New York Time s v. Sullivan rule.' because the »f "'I"""' ""/"^^^^^jj 
aolely to seli-SS^apers . New York Times v. Sullivan f'^^^/") did 
,ot involve comercial adve rtlsing .designed to sell a 

"editorial advertisement" seeking support for a movement of considerable 
public interest Issues: Is a newspaper advertisement with »ff "^^^^J^, 
Interest to be denied First Amendment protection because » "^"'^^J . 

purpose of attracting purchasers and subscribers? Is he Pl"^"""."^"^"'' 
to establish knowing or reckless falsity as in th. Suliivas. case? (Certio- 
rari, denied. 55eJ[lllafieJLol£ej_inc^v.,_R^^ « LW 3140) 

Issues : Is a newspaper publisher protected by the First 
from a chTTFiT-of less than "actual malice" in IS^ly reporting » '^'l 
decision? Do words, to escape First Amendment protection, have to be a defam 
atorv 8tst««:nt of fact "rather than expression of an idea or hyperbole ? 
tce^^iorar^fenled. E. W. ^rr ^y y^ rn. v. Thomas K. Maloney and Sons. Inc. , 
jl, LW 3073) / 

The Press ' 

Rul ing below : Recovery was allowed a political candidate who claimed 
.malice when a"newspap er schemed to discredit him ls|U£s: Without violating , 
the First Amendment can a newspaper be found guilty of intentionally mis- 
leadlne readers to believe in a political candidate's improp^er conduct even 
J"u h%t"i:s"printed correctly^uoted the candidate'^nent ertiorari 
denied. Clay Communications. Inc. v. Sprouse , 211 SEldKrW. 43 LW 

Obscei^ty ' . ^ 

Issues- Must a search warrant that enables allegedly obscene 
materiair^fbe seized assert the informer's reliability on which the warrant 
~ predicated? For seizures that involve a threat to freedom of expression 
is there a higher standard of probable cause? Is a search warrant 1""=''/°'^ 
Seizure of film being exhibited in a coonercial theater invalid if the Judge 
issuing the wairant does not first view the film? (Certiorari denied. Kutter 
V. U.S. , 44 LW 3166) 

Issue: Was the defendant's right to due process violated when the 
Jury was-l^TiTFructed that the community standard to be applied de erminlBg 
obscenity of materials was not 1973, the trial date, but "hen 'he 

prosecution commenced? (Certiorari denied. BrownJi. JiSwYork. 44 Ul 3321) 

Ruling below : Defendants were convicted under th^ pre-1973 obscenity 
tests ( MemolrS. 38»U .S. 413) when the Court held that there was "o basis 
for ielT^ISrihat th^7 would have fared better under 1973 tests ( Miller v. 
^11^0^1^ 413 U S !5). Issues : Is a review of the obscenity findings man- 
T^TrSTf^he ntrtiits? WariTTeverslble error for the government %o fall 
t^ resent :x:«t "stLon"as to the existence of obscenity? (Rehearing denle. 
Ratnar v. n.S.. 502 F2d 1300, 44 LW 3024) 

' lasues- Must a Jury declare a film obscene before cqples can be 
seized e^^ougHSere ll^a Judicial deterlalnatlon of probate obscenity 
pr or to each seLure? ' Did four separate seizures of "Deep Thjoat" and the 
arrest of theater employees constitute bad faith and harassment even though 
::ch ielL^e^ra^^esrwas made under a warrant Issued after a hearing? 
(Appeal >n°.n1.«ed.^. Butler v. Dexter . 44 LW 3334) 

Ruling telow: Refusal by the trial court to limit . 
"community" to a single state for obscenity evaluation P"7°«" "f^,"^^'"- 
Issue: In view of an Oregon law legalizing publication °* ""^"'"iy '""f 
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« Ruling below : The trial court refuaed to enjoin an adult theater's 
display of allegedly lewd and obsceiVe £^^ina and dismiaaed a municipality's 
conplai|»C Co declare it a nuisance. l^H^ lower court deny due 

ptocesa and equal protection to the ^ondbniW b^ not providing a "prompt 
Judicial for^m in which to contest" rtcnW»*Dn of the filma? (Certiorari 
denied. Caipil v. California Superi< Mr Cour\ , .^^ .LW 3202) 

Issue : Does a Califoml/B statuto^ prohibiting distribution of obscene 
materials but exempting motidn aicture-^^»{rerator8 and projectionist's from the 
law providing they act in, the nprmal doutfse of their duties ^nd /lave no finan* 
cial interest in'the premises d^oy^-eoual protection to bookstore clerks and 
other similar persona? (Appeal dismrtL^ed. - Pendleton v, California , A A LW 
3283) . ^ 

\ I s<ug = Should the lower court have granted a motion for a new 
trial baked on new evidence that San Diego community standards from which the 
Jury wasldrawn were "more, tolerant of depiction and representation of sex and 
nudity ^an those of the nation as a whole" — standards 'that were applied 
at the trial? (Certiorori denied. Hamling v. U. S. , AA LW 3A18) 

Ruling below : The denial under the Alabama Red Light Abatement Act 
to permit adult theaters to show films for one year is unconstitutional as 
prior restraint. The public-nuisance doctrine cannot be used to circumvent 
First Amendment guarantees. Issue : Can the padlock provisions of the 
Abatement Act be applied constitutionally to a theater that exhibits obacejie 
motion pictures? (Certiorari denied. Sweeton v. General Corp. , 320 So2d 
688, A4 LW 350A) 

Issue : Does it violate the First Amendment to impose a condition 
on probation which requires a defendant Convicted of promoting obscene 
material "to refrain from engagingin production, presentation, promotion, 
sale, or any other involvement with sexually explicit material"? (Certiorari 
denied. Brown v. New York , AA LW 3321) 

Issues : Do constitutional policies against ex^ post facto criminal 
punishment prevent courts from reconstruing a state penal code so as to sat- 
isfy the specificity requirements of the Miller case (A13 U.S . 15)? Is 
the exhibition of motion pictures to paying, consenting adults absolutely 
protected by the First, Fourth,, and Fourteenth Amendments? (Certiorari denied. 
Sandquist v. Califpmia , AA LW 3029) 

Issues : Do a search warrant and supporting affidavits describing*, 
materials to be seized as "obscene" fall to be sufficiently specific to avoid 
violation hf the First,. Fourth, and Fourteenth Amendments? Are constitutional 
rights violated by massive seizure of 103,OiOTKbooks and movies without a prior 
hearing? (Certiorari denied. Mishkin v. New Y^yk^ AA LW 3537) 

Ruling below : A' federal^court refused to abstain^n a case involving 
a state statute that had never been construed by the state courts. The 
state courts held that an Indiana nuisance statute failed x^describe sexual 
conduct prohibited in violation of the Miller case (A13 U .S. 15), had not been 
construed by the state courts to have this specificity, and procedures under 
the nuisanqp statute constituted prior restraint on free expression. 

Issue : Was the federal court's construction of the staCe statute V< 
^o strained and unrealistic so as to make it unconstitutional? (Judgment ^ 
vacated. Sendak v. Ni hiser, AA LW 3b22) 

Ruling below t Denied defendant's claj^m that although the Alabama 
Supreme Court had incorporated new obscenity stsndards ( Miller v. California . 
A13 U. S. 15) into state obscenity ststutes, these statutes remain vague and 
misleading. Issue: Do the ststutes as now construed remain ao vague that 
tney allow convictions based upon nonobscene material? (Certiorari denied. 
Mitheny v. Alabama. AA LW 3283) r% A 
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If y ; "Do«« the seizure of virtually all b6oka and records of 
. l«n} entity Involved In exhibition of- presunvtively protected expression con- 
/ atitute unconstitutional prior restraint and unreasonable search?" (Certio- 
rari denied. Hodas v. U.S. , UU LW 3496) 

Although the foregoing cases do not constitute all the obscenity 
questions raised for Supreme Court review, they are nevertheless representative 
of the major queationa the Court declined to answer in Chis troublesome area 
of the law.* 

Pending 

In each of the cases reported below the case has either been argued 
before the Supreme Court and no written opinion has yet been rendered or the 
Court has ye^ to hear the , case or otherwise dispose of it. As the final dispo- 
aieion of some cases had not been reported at the t^me this review was prepared- 
the status of some pending cases between preparation time and now may have ^ * 
* changed. 

M unicipal Corporations ^ 

Ruling belrt/ : A. municipal ordinance banning "canvassing, soliciting, 
polling, and distribution of printed matter from door to door without prior 
registration with police chief and receipt of permit" was upheld. The Court 
found no exercise of official discretion and held the police power constitu- 
tionally valid except for^tti^T^equirement to disclose dates and routes of 
aolicitation. I ssue : ■ Broea thtt ordinance constitute prior restraint in vlo-t 
lation of the First A^ndnyifcifren it applies not only to those selling goods 
but also to the ccfnduct or eurveya for research purposes and opinion polls? 
(Pending. Ringgold v. jBrough of Colllngswood , LW 3042) 

Ruling below ; Convlctiona for knowingly transporting obscene motion 
pictures in interstate Conner ce were af finned. The appellate court did not err 
/in basing its findlng^upon the trial record rather than a review of thf films. 
Issue ; Doas Jacobellut Ohio (378 U.S. 184) obligate the court to review 
allegedly obscene materials? (Pending. American Theatre Corp. v. U.S. , 44 
LW 3477) 

Pbscenity 

Ruling below : The state was denied an injunction to forbid a movie- 
theater operator to show allegedly obscene films under the theory of common- 
law public nuisance. A building used only as a movie theater is not subject to 
a law forblddii^g use of builcjlngs for purposes of Illegal sexual conduct. Tlie 
appellate court affirmed a state-court order quashing obscenity coaiplaints on 
grounds that the state's pertinent statutes violated the First Amendment as 
interpreted 'in Miller v. California , 413 U.S. 15 (1973). I ssues : Must the 
Miller obscenity tests be incorporated into state statutes aimed at the regu- 
lation of hard-core pornography? May the sale and display of pornography be 
prohibited under common-law public-nuisance proceedings? (Pending. Pennsylvania 
V. MacDonald , 347 A^d 290, 44 LW 35|6) 

Government 

Ruling below : The appellate court affirmed a lower-court ruling that 
dismissed action against a government doctor who allegedly referred to the 
plaintiff as having '/a history of mental illness" and a government lawyer who 
referred to plaintiff's retirement for "medical reasons." The lower courts 
granted immunity to the defendants because these statements were within their 
lines of duty. Issue : Does the doctrine of absolute Immunity pertain to these 
statements? (Pending. Conley v. Ech , 44 LW 3612) 
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ARNETT V, KENNEDY : 
RESTRICTIONS ON PUBLIC EMPLOVEEV TREEDOM TO CRITICIZE 

Angula Gay Tucker 

iiUUA6lpfyi State Uni\;eA&lty 

EDH)loy«« crltlclem of a superior or an employing agency has never* 
been popular with the superior or the agency. No one knows this better than 
persons In the military service. There freedom of expression Is very lim- 
ited and freedom to criticize Is alx^st non-existent. Suppression, through 
the Jailing and/or the dlshonorsble discharge of a military protester, of a 
First Amendment right Is tolerated and even expected by the general public. 

Unfortunately, the public la not aware that government employees 
are working under similar conditions and hence doea not i:eallze the signifi- 
cance of a civil servant's Inability to disclose questionable conduct within 
his employer agency. The public has a right to know the purposes for which 
,dts nwney has been used. When a civil servant *a freedom to criticize Is 
suppressed through dismissal, suspension, official reprimand, or denial of 
promotions and benefits, the public has no way of knowing about misconduct , 
within an agency. 

Amett V. Kennedy . 3 the most recent Supreme iWurt de<ilslon involving 
a public employee's freedom to criticize his employer, received little pub- 
licity becauae most of Its litigations occurred during 6candal resulting 
from the Watergate burglary Investigation. When th* decision was publicly 
released April 16, 1974, newspapers were full of stories of the subpoena of 
Pi*fe«ldent Richard M. Nixon's White House tapes, the John Mitchell trial, and 
the bank robbery Involving Pattl Hearst.^ The April 17, 197^4, editions of 
the Washington Post ^ and the New York Tlmes^ Included only a short sunmary 
of the decision. 

Wayne Kennedy, a nonprobatlonary federal employee In the Chicago 
regional office of the Office of Economic Opportunity (OEO) , worked with the 
OEO eight y%ars before his dismissal, although he had advanced from grade 
GS-7 to GS-12, receiving several commendations for his work. During his 
empldjment he had become actively Involved In the American Federation of 
Govemnent Employees, AFL-CIO (AFGE) . By the time he was fired he was presi- 
dent of the National Council of OEO Locals, AFGE; first-vice president of the 
Chicago Council of AFGE Locals; and chief steward of the OEO Employees Union 
Local 2816, AFGE.^ 

Between 1969 and 1971 Kennedy Intermittently displeased his superiors. 
In April, 1969, he filed a grievance against a superior, charging him with 
"deceit. Incompetence, and dishonesty."? In February, 1971, Kennedy, a field 
representative at that time, advised community leaders to take control of 
OEO-funded organization. This advice his superiors did not appreciate. In 
June, 1971, he charged the Division Chief of the Lower Great Lakes Operations 
with "managerial Incompetence and with attempting to discredit the employees 
union. "8 Kennedy's superiors regarded him as a troublemaker because of his 
use of available channels within the ClvM. Service, and the OEO to air his 
grievances against his superiors. 

33 ^ 
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Finally, In Decerabar, 1971, Kennady charged, at a union naatlng and to 
the preaa, that offlclala of the OKO Regional Office "negotiated In bad faith" 
with repreaentatlvea of Indian organizations about grants of federal funds 
and accused senior OEO officials of "bribery and conflicts of interest." He 
specifically cited Regional Director Wendell Verduln nnd his administrative 
assistant for attenvting to bribe James White Kugle Stewart, a local community 
leader, with 080 funds If Stewart would sign a ^itaterocnt against Kennedy and 
another employee . ^ 

Verduln did not like Kennedy's remarks and began action to have him ^ 
dismissed for publicly stating, "without any proof and in reckless disregard 
of the actual facts known to or reasonably discoverable by him, ... that 
IVerduin) and his assistant had attempted to bribe [Stewart] . "10 ^Kennedy 
protested in writing to Verduln that his statements were constitutionally pro- 
tected and requested an impartial hearing offjlcer.^ Verduln refused and fired * 
Kennedy according to provisions of the Lloyd-LaFollette Act ,^ subsection (a),* 
which states that "[«]n individual in the competitive service may be removed 
or suspended without pay only for such cause as will promote the efficiency 
of the service. "12 Supplemental regulations of the Civil Service Commission 
and the OEO were applied also. Both required. In almost identical language, 
that "employees * avoid ^ny action ... which might result In, or create the 
appearance of ... [ajffectlng adversely the confidence of the public in the 
Integrity of (OEO and) the Covemrtent' and that employees do not 'engage in 
criminal. Infamous, dishonest. Immoral, or notoriously disgraceful or other 
conduct prejudicial to the Government. '"13 

Kennedy not only filed an admltilstratlve appeal with the Civil Service 
Comalsslon, but also, on behalf of himself and others similarly situated, 
initiated class action in the United States District Court for the Northern < 
Distrifit of Illinois, declaring that "such cause as would promote the effi- 
ciency of the service" was vague and "unwarrantedly interfere [d] with fedei'al 
career employees' freedom of expression. "1^ Kennedy also charged that the 
procedures established by and under the Uoyd-LaFollette Act for removal of 
non-probationary employees denied them procedural due process. 1^ 

The three-Judge district Court held that the Lloyd-LaFollette Act and 
supplemental administrative regulations were "unconstitutionally vague" in 
failing to "furnish sufficiently precise guidelines as to what kind of speech 
may be made the basis of removal action" and ordered that Kennedy be re^stated 
with back pay. They also ordered that the Lloyd-LaFollette Act no longfer 
be enforced nor in any way be "ponatrued to regulate speech of competitive 
employees. "1^ 

The OEO appealed to the United States Supreme Court, which reversed 
the lower court's decision. The Court could not agree on a majority opinion 
on the due-process issue, but Chief Justice Warren Burger and Justices 
William H. Rehnquiat, Harry A. Blackmun, Lewis F. Powell, Potter Stewart, and 
Byron R. White did agree that therLloyd-LaFollette Act and supplementary 
regulations authorizing removal of an employee for "such causes as will promote 
efficiency of the service" were not unconstitutionally vagxie or overbroad, 
because there ar« many situations in which public statements by employees 
might reasonably Justify dismissal for cause. This "cause" provision was viewed 
as adet^uately describing employee conduct Justifying grounds for renoval; as 
authorizing dismissal for speech as well as other behavior; and as excluding 
constitutionally protected speech, 17 

Two dissenting views were presentid by Justice William''o, Douglas 
and by Justices Thurgood Marshall, William Brennan, and Douglas. Justice 
Douglas thouobt that Kennedy's remarks about his boss were irrelevant, for 
^ his public Statements were on a subject in the public domain. In the words 
of Justice Douglas, Kennedy was "being penalized by the Federal Government 
for exercising his right to speak out. "18 
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Ju8tlceH HdrAhnU, Rrrnnan, unJ DouRlas naw Ch« Lloyd-l.ttPollet C« Act 
«« unconnC icutlonnlly uverhroad bncauHC dlsmiuaal for "such cauHe na will pro~ 
notr Rcrvlce" provt^nca federal cmploycea from i>\«rclBlng their frctodom 
of apoech Co Che fulleaC exCunC. The employeoa can only wonder whaC remarka 
will gec Cham flrod. The Juatices alao took issue wich Che majoricy's opinion 
chac che acc was made aufficiencly clear and definlce by merely holding chac 
Ic excluded Hpeech procecced by the Pirat Amendmenc and ecaced ChaC "(c]he 1 
Courc'a answer la no annver aC all."19 

Because of che Warren Courc's "liberal" declsiona of Che- 1960'b one 
of Nixon'H campaign promises of 1968 was a ^'scricc conscruccioiiiBC" Supreme 
Courc.20 jn his firsc chree years in office he hatf" che opporcwiity t^ place 
four conaervacive Juacicea on che Courc: Chief Juscice Burger and Juscitea 
Rehnquiac,' Blackmun, and Powell. 'During Che 1973-74 carm, when A rnecc v , 
Kennady was decided, cheae four voced cogecher 75 per cenc of che cine. 
Juacicea Whice aad Scewarc are considered moderaCca whoVould awing the Courc 
elcher way on # n i n cision; Juacicea Marshall and Brennan^kre considered liberals?^ 
On che issue^f free speech In Amecc v. Kennedy , che conservacives and che 
moderaces f(fnaed che majoricy opinion, and che liberals che dissencing 
opinions. / 

As che make-up of che Supreme Courc changes, iCs aCCiCude coward 
fundamencal consciCuCional righca chhngea. An exiUitple is che Supreme Courc'a 
apparenc reversion from che doccrine of subscancial inceresc Co che doctrine 
of privilege in Amecc v. Kennedy . The Court's cradicional aCcicujJ^B coward 
public csnployees ia concained in che doccrine of privilege. ^2 chis 
doccrine, public employmenc is noc considered a consticuticmal righc: there- 
fore, any cona^cicucional righc can be rescricced while a drizen is publicly 
employed. If e cicizen accepCs public employmenc, he volunCarily accepcs 
che possible forfeicure of his conscicucional righcs.23 wich che emergence 
of che doccrine of privilege che govemmenc could legally incerfere wich an 
employee's conscicut ional rights. 

The doccrine of privilege had ics foundaclon in McAuliffe v. 
New Bedford , in which public employees' frdedoUfcof speech was firsc rescricced. 
Oliver Wendell Holmes, on che Maasachusecca Supreme Courc in 1892, upheld che 
firing of a policeman who had "a consciCuCional righc cp calk policies buC ... 
no consciCuCional righc co be a policeman. "24 Though acate. courts and lower 
federal courts hi^.uaed the doctrine since 1892, the Supreme Court did not 
accept it until 1947 ( Unit;ed Publi^Wq>rk^rs v. Hit che 11 ). 2 5 

TNb doctrine of privilege has been used for removal of public ei]q>loyees 
for reasons of association and religious and political beliefs; few cases have 
involved freedom of speech. Adler v. Board of Education (1952) upheld the 
prohibition of hiring of teachers who "advocated, advised, or taught the over- 
throw of the governments of the United States . .^^-by force or violence; 26 
Public employees' freedom of speech was af fectetFindirectly in Xprcaso v . 
Watkins (1961), in which public officials were required to declare belief in 
(k)d,27 and Bailey v. Richardson (1951)28 and Garner v. Los Angelea (l95l) . 
in which government eiii()loyee8 were required to take a loyalty oath.^^ 

Wliile the doctrine of privilege gained momentum, the doctrine of 
substantial interest made sporadic appearances. 30 xhis doctrine agrees with 
the privilege theory that no one has the right to public employment, yet 
holds that a public employee may not have his fundamental constitutional rights 
abridged. A public employee has the same constitutional rights and protections 
that every other citizen has. 31 

In 1953 the Supreme Court first applied the doctrine of substantial ^ 
interest in a decision in which public employeee were no longer required to 
take loyalty oaths to get and keep their jobs ( Welaan v. Updegra f f ) . 32 xhe 
Supreme Court applied this doc^ine sparingly until the Warren Court of 
1960'8. Freedom of association and religion, the right to Join unions and 
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to petition the government, and protect tun from Nelf - liu r Inlivet Ion end 
tinconatltut lonal »e«rche» and ielJEurue received (Jvornble JudKramita undei 
thle doctrine. 

The doctrine of eubHtantlnl Interest hnn generally favored ,n public 
employee'll freedom of speech and, more specifically, hU freedom to crltlcUe. 
In Bag&ett v, Bullitt (1964) the Supreme Court held a Waehlngton State require- 
ment of a loyalty oath unconstitutionally vague becnuao^^ltB "indeflnlt* 
language" encouraged public employees to restrict "their conduct to that which 
la considered Vafe" and so that "fl|^ speech may not be so inhibited. "J'* - The 
Court decided In Meeha n v. Macy (1968) that It could not approve the "premise 
... thn^ an employee of the Government cannot claim the right to both a 
Government Job ai^ freedom of speech. "35 m PjckerlnR v. Hoard of Education 
(1968) the Court ruled that teachers have the right to speak out freely on how 
funds Riven to schools should be ^pent and argued that "tha 'threat of dismissal 
is ... a potent means Inhibiting speech."-*^ The Soelaer v. R andall case (1959) 
reads, "When one must guess what conduct or utterances taay losf him his ptiai- 
tion, one necessarily will steer far wider of the unlawful xone "37 

Arnett v. Kennedy 1^* turn from the doctrine of substantial interest , 
of the Warren Court to the doctrine of privilege by the Burger Court. (Justice- 
Douglas, the only member to serve on both courts, has decided against the 
doctrine of privilege since (TH^ when it was first iwed by the Court.) 
The Supreme Court aseioed all goVte*fliy«ntal charge* tgainet Kennedy to be true. 
Howeviik-, the charges wtre never proved in 'an adversary hearing and were 
brought by officials Wee conduct was the basis for the Kennedy speech that 
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resulted in the action againat him. 



The question of abridgement of speech of federal employees in Amett 
V. Kennedy Hinges on the language of the Lloyd- LaFollctte Act (",, .such. cause 
as will promot^ the efficiency of the aervice"39). Ironically the act was 
brought aboutTy the firing of a Chicago postal employee who told the Chicago 
prcBfl of the unsanitary conditions in some parts of the post office. Part of 
the act's purpose was apparently to protect a federal employee from dismissal 
for such criticism of the system and his superiors/^ It appears that the act 
was used in the majority opinion of the Court as a weapon against a protection 
r it supposedly provided. 

The Lloyd-LaFollette Act also allowed civil-aervlce employeea to join 
anions. (Later additions to the law prohibited strikes, )*1 Another irony is 
that Kennedy's participation and pri^mlnence in the American FedMaXlon of 
Government Employees apparently played a large role in his superiors' dis- 
pleasure with him and subsequently in his dismissal. 

Court declBlons on any public employee, whether local, state, or 
national, affect all other public eiployees. Amett v. Kennedy specifically 
affects more than three million federal public employees and generally affects 
more than three million state public employees and over more than six million 
local public employees. This i&ea|^ that over more than twelve million public 
employees' freedom of expression and right to criticize could possibly be 
restricted. Adding to these figures men And women in the military services ,who8 
speech has always been stifled, means that approximately 8 per cent of the 
people of the United States cannot freely express themselves in their Jobs, 

Even should one hold that restrictions on these Americans' freedom of 
speech are not Important, think of the nuinber of inefficient. Incompetent, 
and dishonest superiors in the civil service and the military service who will 
continue in their inefficiency. Incompetency, and dishonesty and who fire or 
court-martial subordinates who criticize them or their methods. Criticism of - 
superiors is not popular with superiors. Subordinates know this. If a public 
employee is not protected from unjust retribution, he will learn to keep his 
mouth shut to keep his job. The subordinate's logic is clear: If he criticizes 
the system or the supervisor, he is. fired, but he Is able to feed his family, 

39 ; 
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Justice Murahall polntfe uut In hl« dU««ntlng opinion In Arp«tt r, 
Umnmdy chat "ch« Inaf f IcUncy of tha ••rvlca" clauaa prohibits svsn 
truthful crltlclsB of • gpvsnwisntsl sgsncy If thm crUlrlam dUrupts an 
agancy'a operation, thua punishing protscCsd frsc apssrh.^/ If an smployss 
csn bs flrsd for tslUng ths truth, how csn corrM|>t snd Inofflclcnt offlclsia- 
In high agsncy positions bs rcplacad? 

Ths anav«r la, thsycannot until ths Suprans ' Cour t W^itm lass 
consarvstlvs nwn^srs. Until that happaiia, public snployssa miist say, aa 

did ths Doctor In MacBsth, "I think, bu^ dars not apeak. ^ ! 
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"THEM DIRTY, FILTHY BOOKS": 
THE JEXTBOOK WAR IN WEST VIRGINIA 

William N. Denman 



The hills and hollovs of*West Virginia are not strangers, to 
^ controversy » disruption, and violence. The controversy over textbooks which 
erupted into national prominence In the autumn of 1974 seemed at times to 
be as typical of West Virginia as coal and poverty. The controversy gen- 
erated a vide range of attention and comment in the^medla. The picketing, 
protest rallies, and violence made goo^ television fare. The print media 
spent a good deal of time discussing and analyzing the controversy, trying 
to understand and explain why' a lot of school textbooks could cause so much 
fuss.I- 

It is the purpose of this paper to focus upon the issues and events 
of the textbook controversy in Kanawha County, West Virginia ^ that make that 
controversy of concern to anyone Interested in questions of free speech « 
emphasizing the real and continuing danger to free speech that has existed 
from the beginning of the controversy. . 

The textbooks that becai&e the center of the often violent controversy 
that shattered the Kanawha County schools were chosen under specific 
procedures established by law and by decree of the West Virginia fioard of 
Education. Two committers, each of five professional educators within the 
county system a spent several months reviewing language -arts t^Ktbooks pro- 

,^osed for adoption for both elementary and secondary levels.^ When the com- 
mittees made their recommendations in April, 1974, there was little indication 
that the chosen texts were objectionable. The elementary texts, selected 
Trom a list provided by the State Board of Education, included the "Com- 
municating" aeries for graded 1 through 6, published by the D.C. Heath Co. 
The secondary adoptions, screened and recommended solely by the Kanawha County 

"textbook Selection Coomlttee, included a wide variety of basic works. Three 
are the "Dynamics, of Language" series' foi|: grade 7 through 12, published by ^ 
D.C.^Heath Co.; the "America Reads" series and the "Galaxy Program," both pub- 
lished by Scott, Poresman. In addition to the basic series for the secondary 
leve-l the adopted books .Included a wide variety of supplemental works, some 
of which were written by minority -group authors. The large number of supple- 
mentary adoptions was necessary in order to meet the requirement, established 
in 1970 by the West Virginia Board of Education, that text adoptions should 
show the multiethnic and multicultural diversity of American society. 3 

One member of the Kanawha County Board of Education did raise an 
objection to the proposed text adaptions when they were presented in April. 
Mrs. Allc^K)ore, the wife of a minister, had been elected to the board in 
""tnO on an anti-sex -education platform. Mrs. Moore conmented that she felt 
that some of the proposed texts were not In good taste, and expressed her Con- 
cern over the language used In many of the supplemental choices. By the time 
the Kanawha Board of Education was rc^y to formally adopt the texts In June, 
1974, the books had become the focus of conalderable parental objections. 
As a result of Mrs. Moore's extensive speaking campaign against the texts,' 
the June board meeting saw over more than a thousanji in attendance. After 
heated and lengthy discussion the board deleted eight supplemental texts con- 
sidered the most objectionable, and adopted the remainder by a vote of 3-2.^ 

The protest against the texts, joined by several ministers from the 
Kanawha Valley, continued to grow during July and August. When school opened 
on September 3, a boycott by protesting parents kept nearly 20 per cent of 
the county's students out of school. During the first two weeks in September 
the protest included the boycott of schools, along with picketing and blocking 
access to school-bus barns. These activities were designed specifically to 
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keep additional students out of school. Protesters picketing coal mines 

led to a strike by coal miners in Kanawha County and the adjacent ^uunties of 

Boone ad Fayette. The striking miners were then persuaded to engage in 

videapread picketing of businesses and Industries throughout the Kanawha Valley. 

At the height of the protest numerous firms ► including the Kroger market 

chain, the Kanawha Rtfpid Transit System, and several trucking firma, were closed 

by the pickets. 

The spreading school boycott, as well as the increased tensions from 
the protesters picketing both industries and the school system itself » forced 
£he school board to remove the controversial texts from the schools for a 
cooling-off period of thirty days. During this period the texts were to be 
reviewed by a coimiiittee of parents, chosen by each board member, who would 
advise the board on retencioti or removal of the texts. After some tie lay the 
review committee was established and began its task. During the remainder of 
September and through October the protests continued In the form of mass 
rallies and picketing cf both schools and board-of-education offices. An in- 
junction against mass picketing brought about some arrests, particularly after 
violence occurred at sever&I schools. 

By early November the review committee had made its recommendation. 
At a televised meeting held in the Charleston Civic Center the Kanawha County 
Board of Education voted 4-1 to return the controversial texts to the schools. 
Two series the elementary "Communicating" series and the supplementary 
"Interaction" series for secondary uae — were relegated to school libraries. 
At the same meeting the board adopted policies that (1) provided, that no 
student would be forced to use books found objectionable by the student's 
parents > and (2) required parental approval before any student could use any 
of the new textbooks.^ 

In an attempt to bolster^ the text protest and to gain additional 
media exposure for their cauae the protesters held what was billed as a 
"National Textbook Rally" at the end of November. Featuring the Reverend 
Carl Mclntlre, the Rally brought some two thousand persons together for the 
meeting and a march on the state capltol.^ By the time of the Rally the 
text protest had drawn the support of a wide variety of groups; mostly right- 
wing in their political orientation. The John Birch Society, with a bookstore 
in central West Virginia, was represented with literature at the protest 
meetings. An organization called the Heritage Foundation, Inc., based In 
Washington, D.C, provided a lawyer who spent some time with protest leaders 
in October and November. At one point the International Workers Party briefly 
entered the action. Robert Doman, a former television actor from Los Angeles, 
came to Charleston on several occasions. He represented a group known as 
Citizens For Decenty Through Law. Doman tried, without success, to organize 
the protest under his general guidance. 7 The most notorious of the anti- 
textbook groups to figure in thfe protest activities during late 1974 was the 
Ku Klux Klan. After the beginning of the new year the Klan's activities 
seemed largely aimed at promoting their own organization In the region. 

From the very flrs.t the anti-textbook protests were marked by acts of 
violence. With the opening of school in September the Incidents Included mass 
picketing that often erupted into fights; shootings both-^f individuals and of 
school buses; physical harassment of textbook suiJporters at board meetings; 
beatings administered to CBS newsmen covering a protest rally; vandalism on 
personal automobiles; an open assault on two board-of-educatlon members and the 
superintendent at a board meeting; and firebombing and dynamiting of school 
buildings and the central board office building. 9 

In retrospect It may be easy to dismiss much of the violence as a 
typical pattern of behavior on the part of the Appalachian mountaineer. 
During the month of September, however, the chaotic situation in Kanawha County 
prompted one editorial writer to say that "What occurred in Kanawha County 
last week approached mob rule."^° There was little doub.t in the minds of many 
West Virginians that the protest over textbooks had created a situation 
approaching anarchy. 



As the controversy*^ developed and gained national attention many 
commentators began to search for the cause of the protest. Some felt that 
the controversy had become so bitter because It was class warfare.^^ The 
protesters, according to this view, were the fundamentalist, white, mostly 
Anglo-Saxon descendants of early Appalachian settlers, living largely In 
hollows around, the urban center of Charleston In rebellfon against sophis- 
ticated Episcopalian "outsiders" who populated the hilltops around and 
la Charleston. Ben Franklin, veteran West Vi^rglnla watcher of the New York 
Tlmes» coimnentcd; "The mountain people resent patronizing iokes, and resist 
the central authorities whose reforms have failed them."^^ O 

The Idea that the textbook protests grew out of a deeper antagonism 
.directed against the unresponsive and unsympathetic board of education * 
found support from several sources. The Wall Street Journal commented In 
October, 197A: "... the deeper motive of the protesters seems to be resent- 
ment — against the schools, the bureaucrats, and the upper classes In general. 
'Even hlllTjlllles have civil rights,* read one sign. The Immediate protest 
was aroused by what ap^ared to them as an especially condescending attemp^t 
to revise their cultural outlook ..."13 Carl Marburger, former New Jersey 
Commissioner of Education, felt that "... there was an astonishing Insen- 
sltlvlty to local cultural values by the public-school system, from the board 
down, to the classroom teachers."!^ 

A, view of the controversy as a political confrontation was taken 
by June Kirkhuff Edwards, writing In the Christian Century . For Ms. Edwards 
the controversy over the texts "... raises far more fundamental questions 
of ethics, politics, and educational theory. The protest of these angry 
parents against the Mterature books has a legitimate, perhaps even healthy, 
base. Their concern over 'dirty* words Is only a focus for a much deeper 
concern: who shall control the education o^ their children?"!^ 

While all these aspects of the controversy were undoubtedly 
contributing factors in the textbook struggle, they do not fully explain 
the basis for the conflict over the textbooks. Many commentators saw the 
stn^ggle as one b^twee© two competing cultures; a conflict In which one 
group saw Its culture and beliefs being subverted by an evil and corrupt 
society. Russell Gibbons, writing In Commonveal . called the protest "... 
a v/ldespread cultural counter-revolution which outrages Eastern sensibilities 
and attitudes toward education, religion and community values ... 
West Virginia's textbook controversy ... has blown Into a full-scale eruption 
of frustrations against a worldly culture Imposed In an &rest literally a 
world apart from the rest of the country. "16 

There Is little doubt, frcm a reading of the sociological literature 
on the nature of the Appalachian mountaineer, that a sizeable majority of 
the white, essentially Scotch-Irish residents of the Appalachian mountains 
have, well Into the century, maintained a strong set of values. This value 
structure. Incorporating a firm belief In God, with Jesus Christ as Savior, 
along with a resolute faith In the Bible as the expressed Word of God, 
permeates Appalachian culture not only In the rural but in the urban areas 
as well. This fundamentalist religious faith, coupled with traditional 
social and political mores, gives the Appalachian a value system that Is, 
In many ways. Increasingly otft of harmony with the changlnc value structures 
of a sizeable portion of the rest of contemporary America. 

The heart of the textbook controversy in Kanawha County, West 
Virginia, vjaa a clash of values. The value system of the protesters was 
seen by them to be In sharp conl:rast to what they perceived as the dangerous 
value system depicted In the newly chosen textbooks. Following state mandate 
the textbooks were specifically chosen to " ... accurately portray minority 
and ethnic group contributions to American growth and culture and [to] depict 
and Illustrate the Inter-cultural character of our pluralistic society. "18. 
It was precisely this fact that so enraged the protesters. 
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The protesting parents* believing in the power of the Word of God 
as written In the Bible, and believing In evangelism that can Help a person 
to be '*born again" with faith In Jesus Christ, found It easy to believe that 
« the new textt>ooks could be equally effective In destroying that faith. Just 
as the Elble was found to be a powerful written , source of beliefs and values, 
so, too, the textbooks were seen as powerful sources of beliefs and values* 
For these protesting parents the newly chosen textbooks took on an awesome 
power to destroy that which they ^ad sought s^ long to build and maintain and 
protect: a value system that ^ i^o be handed down, unchanged and unchanging, 
from generation to generation, the inohools ,were no longer the means of 
building and maintaining the values timt the protesters held to be true, had 
become the purveyors of a varped and degenerate value system. The new texts 
said nothing to support th-^ protesters' values, Tljelr contributions to "our 
pluralistic society" went unnoticed. 

Thrbugh all the recent changes In morality and behavior In our society, 
through all the last decades with the Playboy Bunnies* the 'tipples" and the 
drug cult, through the loosening of legal restraints on pornography and 
obscenity — through all these changes so thoroughly analyzed and praised In 
the national media, these parents had held to the *hope that they could keep 
their children true to the Ideals of the families In which they were being • 
raised. .Now, at long last, the schools, too, had capitulated. The sense of 
betrayal — the feeling of outrage at this final blow — permeated the textbook 
protest. For a parent who believed, as one of the protesting ministers made 
clear at a meeting, that "We own these children," the thought of losing that • 
child to the sick, degenerate morality of an Icnoral world struck fear and 
outrage Into the hearts of these parents. The only choice, then, was for the 
ptiDtesters to use any ^d all means at their command to drive the dangerous 
textbooks out of the schools. 

A reading of the protest literature, as well as an examination of the 
protesters* detailed objections to the textbooks, clearly shows their concerns: 
First and foremost, the .new texts were alleged to teach "Irrellglon." and a- 
"disrespect for religion and religious beliefs." Many of the t«ct:^^, it waa- 
asserted, were unpatriotic or tended to portray America, the cajilt^^l^tlc free, 
enterprise system, ^and the American government In a bad light. 6^i^g|t^t8 
were thought ^to be"'"dlrty" and to contain language that was of fentftVi^ neither 
because of Its avowedly sexual nature or because It was seen as profane' or.„ 
obscene. The texts, particularly the elementary selections, were felt to teach 
children how to question p«»ents and resist parental authority. The texts 
were supposedly racist In thab they Included selections from minority writers 
that contained passages showing hatred and contempt for whites. 19 Finally, 
many of the texts, on both the elementary and secondary levels, attempted to 
persuade stude^s to examine their own value systems, beliefs, and attitudes, 
thus bringing Into question beliefs that the protesting parents did not want 
questioned. 20 ^ 

From the very beginning of the controversy In the Spring of 1974, 
and continuing unabated throughout 1974 and Into 1975, the message has been 
;the same: There Is unalterable opposition to the textbooks. They must be 
removed from the schools. From the very first the protesters have sought 
one firm goal: to keep all students In Kanawha County from reading or using 
the "dirty, filthy books." Their fears, expressed again and again, particu- 
larly in letters to newspapers, are that the textbooks will corrupt their 
children. It has not been enous^i for the Kanawha County Board of Education i 
to allow some students to use the books and to allow some parents to keep theife 
children from using the books through a parental^ approval system.^ Consis- 
tently the protesters have argued that the very presence of the books, whether 
thtfy are actually being used by their own children or not, will be a corrupting 
factor within the schools. The books must be totally and completely removed. 
iZ^'There has never been any willingness to compromise on this essential point. 
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The controversy in Kanawha County may appear to be settled. 
Certainly the books have been returned to the schools. Children are being 
allowed to use them at the discretion ofotheir parents. .Guidelines have 
been establiahed for future text adoptions and are in use as screening 
committees evaluate texts in other fields for later adoption. But in 
reality very little has been iBTeC tied. The protests of 1974 and early 1975 
have created a situation that trontinues to threaten vital principles of 
free speech. ; ^ 

The Kanawha County Board of Education's ^removal of the contro- 
versial texts from the schools in September, 1974, for 'a review by a 
. committee of parents appointed by the individual board members, was the 
first step in capittilating to the textbook protesters. The review com- 
mlttee, which split into two bodies, one ostensibly pro-text and the other 
anti-texty recommended the return of the texts with two exceptions: The 
D.C. Heath elementary series "Communicating" was' to be available only in 
school libraries. The "interaction" series for the secondary level was 
also relegated to library-only use. Both series could be available only 
with strict parental permission. Eventually the board sought to gain 
state approval for a replacement for the D. C. Heath series. When the te^ts 
were returned to the schools, the Board of Education established a proce- 
dure whereby parents were required to say In writing that their children 
could use any of the new language -arts texts on both elementary and secon- 
dary levels. - ' 

This parental approval system met with mixed success. In some 
schools, particijlarly where the teachers and principals supported the texts, 
parents urged to examine the books before they filed their permission 

forms. One teacher, at the inner-city Charleston High School, reported that 
after examining the texts 80 of the parents changed their minds and con- 
sented to allow their children to use them. 21 

Other schools, particularly in the rural areas where the protests 
^ had been strongest, were reported to have kept all the new adoptions away 
from the students. Teachers were said to be reluctant to use any of the 
• new series for even those students whose parents had not voiced objections, 
to then. 22 



In November and December, 1974, the Kanawha Coufity Board of 
Education took two a|||^itionay steps designed to placate the protesters. 
Both of those raised strong questions of free speech. In November the 
board adopted a set of guidelines that were to govern future text adoptions. 
The guidelines were originally proposed by Mrs. Alice Moore, who claimed 
that all the new language -arts adoptions violated the new guidelines. The 
guidelines are quoted in their entirety: 

Textbooks 'for use in the classrooms of Kanawha County 
shall recognize the sanctity of the home and emphasize its 
Importance as the basic unit of American society. Textbooks 
must not intrude into the privacy of students' homes by 
asking personal questions about inner feelings or behavior 
of themselves or their parents, or encourage them to criti- 
cize, their parents by direct questions, statements or 
inference. J 

w 

Textbooks must not contain profanity. 

Textbooks must respect the right of ethnic, religious or 
racial groupg to their values and practices and not ridicule 
those value^'^'^or practices. . 
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Textbooks must encourage loyalty to the UnltWKStates and 
the several states and emphasize the responslbtiltles of 
citizenship and the obligation to redress grievances 
through legal processes. Textbooks mist not encourage 
sedition or revolution against our government or teach or 
Imply that an alien form of goveminent Is superior. 

Textbooks shall teech the true history and heritage of the 
United States and of any. other countries studied In the 
cxirrlculum. Textbooks must not defame our nation's leaders 
or misrepresent the Ideals and causes for which they 
struggled and sacrificed. 

Textbooks uskd In the study of the English language shall \^ 
teach that traditional rules of grammar are a worthwhile 
subject for academic pxirsult and are essential fpr 
effective cotounlcatlon among English speaking people. ^3 

The board, In a December meeting, approved a new procedure for screening 
and selecting textbooks, keeping In mind the need to adopt new social-studies 
texts early In 1975. The new procedure provided for considerable parantal 
Input. Texts would be chosen as & result of a four-step process: First, a 
curriculum committee composed of parents and teachers would establish "philosophy, 
rationale, objectives, skills, course outline, timeline, and evaluation forms 
for materials." A second committee, again composed of parents and teachers 
with a 75-25 ratio of parents to teachers^ would "eliminate those textbooks and 
related materials which don't satisfactorily meet the board-of-educatlon guide- 
lines." The third step in the process would Involve "currlculi«n-8tudy teams' 
composed of parents and teachers, who would evaluate the materials recommended 
for further study. Finally, the textbook-selection committee, composed of both 
teachers and parents, would make a fin^ review and present a recommendation 
for the approval of the board. 

■^The new screening/selecting procedures were challenged by the pro-text 
Coalition for Quality Education. A ruling by the State Superintendent of 
Education in March, 1975, clearly placed the responsibility for selecting ele-. 
mentary texts on tl^e legally mandated five-member cdinmittee of teachers. That 
conmittee, the superintendent ruled, "must have the opportunity of examining all 
books listed on the state approve<i list, and not a restricted number that might 
come to it from the [screening] committee . "25 The superintendent's ruling 
did allow the functioning of Ae screening coraaittees on the secondary level. 
In practice the Kanawha Board of Education has continued to use the screening 
coumittees to review texts for both elementary and secondary use. 26 

It is spparent from an examination of the guidelines and the selection 
procedure as well that considerable danger to free speech exists. Several 
other West Virginia county school boards indicated that they \\&d either adop^d 
or varied the Kanawha County guidelines and were seeking to broaden parental V. 
participation in their adoption procedures. The Wirt County superintendent ^ 
indicated that that comity's guidelines particularly prohibited profanity. The 
Clay County superintendent reported that "Our guidelines ... say that books 
will not undermine religion or the government." One county indicated that mem-, 
bers of the ministerial association would be asked to comment on the proposed ^ 
texts. 27 ^ 

When the Cabell County Boird of Education adopted textbooks in May, 
1975, it was reported that the selection committee had looked for books 
"strong in patriotism." The chairman of the social- studies selection commit- 
tee coianented that the "committee rejected other books containing 'phrases not 
harsh enough against dissent' and some containing terms J^gntroverslal and not 
in good taste. '"28 . j 
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As might be expected, the textbook protest did not focus solely 
upon the languagfe-arts adoptions in Kanawha County. Offensive books in 
school libraries, in both Kanawha and neighboring Lincoln County, caoae under 
fire as the protests continued. Late in September the protest spilled over • 
into LlncolDr County , where parents were assured by the board of education 
that school-library booke found to be objectionable would be removed. One 
book, brought to X)^ attention of a Lincoln County board member^^as removed 
from, a school even though it was the teacher's personal property. 29 Protesters 
brought about the removal of some books, alleged to be for sex education, that 
^were found in a Kanawha County Junior-high-school library. 30 in March the 
Kanawha board wrestled with the issue of establishing a policy to cover removal 
Of books from libraries when requested by parents. 31 ^ 

v' 

The one area where the textbook protest has had an adverse effect upon 
free speech has been upon freedom to teacb^ .This area of concern has received 
little attention from the press, but it fias loomed as a major problem within 
the teaching profession in the Kanawha schools. The NEA Inquiry Report dis- 
cussed this point in some detail, including testimoxty from teachers and offi- 
cers of teacher organizations. One teacher-spokesman concluded: "Teachers 
are afraid to use materials. They will not serve on textbook cofonlttees. 
They distrust the Central Office staff, the Board of Education, and the com- 
munity. They are afraid for their safety, peace of Alnd* and even their jobs. 
Effective education is at a minimum in Kanawha County. "32 One example, almost 
ludicrous and yet tragic, was reported by the princip^ of an elementary 
school: "A teacher came to me the other day and asked 'What do you think? ^ 
Can we defend teaching this in class?' She was talking about a unit in biology 
on the asexual reproduction of mollusks (shellfish). It's really gotten that 
,bad.J'33 it is likely, from the vehement Wd continuing nature of the protest, 
that many teachers In Kanawha County and throughout West Virginia have altered 
and changed both their teaching methods and course content the simple 
reason that they don't want to incur complaints from offended parents.. The 
NEA could only conclude that the situation in Kanawha County would "... endanger 
— if not destroy— the atmosphere of free inquiry and the free exchange of ideas 
without which education cannot survive. "3A y 

The textbook controversy in Kanawha County, West Virginia, was, at its 
heart, a struggle on the part of a large group of parents, some fundamentalist 
ministers, and a member of the board of education to remove legally chosen 
textbooks from the schools. The protest grew until disruption, violence, and 
arrests had occurred. While the protesters did not achieve their goal of 
total removal of the offending textbooks from the schools, the evidence 
shows that the protest has made the use of the texts difficult at best; in 
many schools, impossible. Guidelines and adoption procedures for new text- 
books establish a system that, in actual practice, allows considerable par- 
ental censorehip. The result of the controversy on the Kanawha County school 
system as a whole has been to cripple teacher morale and stifl^ the freedom 
to teach. The effect of the ci^ntroversy has been felt throughout West Virginia. 
It is possible that similar results could occur Hrtv^rever similar protests ^ 
arise elsewhere. The precedent set in the West Virginia controversy indicates 
that free speech has suffered severe blows. V.^^ 



^Some of the more interesting commentaries, from different viewpoints, 
can be found in Curtis Seltzer, "The West Virginia Book War; A Confusion of 
Goals," Nation , 2 November 197A, pp. 430-435. 

2"Text8 Selection Rationale Explained by Chairman," Charleston (W.V.) 
Gazette , 1 October 1974. 
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OBSCENITY AND PORNOGRAPHY: LEGAL ARGUfCNTS AND EMPIRICAL EVIDENCE 

V Roger t). Han«y^; 

Unl\;tn6^iXy oi Kentucky 



Literature cannot develop In batveen the categories of 
"permitted" and ''not permitted," "about this you may write" 
and "about this you may not vrlte." 

— Alexander Solzhenltsyn 
Letter to the Fourth Congress of 
Soviet Vhrlters 



^ There are certain similarities and differences between the legal 

snd scientific methods relevant to a discussion of an area of mutual Intereat. 
Both share an explicit concern for the avoidance of error, law protecting 
the Innocent until proven guilty, science assuming the null until shown re- 
jected. Both are concerned with facts, but law "Judges" them In terms of t 
constitutional values while science analyzes them In terms of their explana- - 
tlon and prediction. Law often baaes Its conclusions on authority and precedent 
aclence baaes Its conclusions on the scientific method and confirmation with 
replication. The legal method often results In reversals; the scientific 
■ethod hopefully results In refinement. Both fields now have extenalve liter- 
atures dealing with pornography within their perspective frameworks. 

An underlying assumption throughout the legal history of pornography 
Is that such literature can have harmful individual and societal effects. 
In 1967 President Lyndon B. Johnson created the Conmlsalon on Gbscenlty and 
Pornography under congressional mandate In order to (1) analyze extant 
obscenity laws, (2) ascertain the volume of traffic In pornography, (3) study 
the effects of obscenity and pornography on the public and Its relationship 
to crime, and (4) recoomiend appropriate action. ^ The purpose of this article 
Is to review significant research on pornography In terms of key Supreme 
Court cases on obscenity In order to evaluate the recommendations of the - ^ 
Commission.^ ^ 

Legal Argumenta' ^ 

Two problems plsgue the legal literature on obscenity and pornography: 
definition and criteria. The pcdblen of definition Is epitomized by Justice 
Potter Stewart's discomfort In "trying to define what may be Indefinable. "2 
Neither obscenity nor pornography has ever been satisfactorily defined. This - 
was evidenced moat recently by the Court's "Return to local standards and 
notwlthatandlng attempts at providing synonyms (cf. Roth-Alberts) and exas^les 
(cf. Miller) .3 The Technical Reports of the Comn^lDlon adroitly avoid contro- 
versial connotations by referring to operatlonallzatlons generlcally as 
"erotic stimuli." ' * 



The central problem, however. Is not one of definition. Concept 
definition Is arbitrary. The key Is the adequacy and consistency of the 
criteria offered for evaluating the usefulness of the definition. It Is In 
this regard that the low on obscenity and pornography has been a morass of 
conflicting confusion. 

Three major criteria have underlined arguments dealing with cenaor- 
ship of sex-related material, although their development has been neither 
consistent nor chronological. One, which Is most susceptible to empirical 
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tests, concerns whether or not the effects of 9uch material sre harmful 
to the Individual or society. These effects could be In terms of behavior 
(e.g. Incidence of crlme--and much of the research Instigated by the 
National Coonnlsslon Investigates th'ls question — but American law has gen- 
erally emphasized that "thoughts" or cognitions are the relevant concern. 
It remains unclear as to the nature of these thoughts, whether arousal, 
sexual or otherwise, or effect on socially relevant attitudes toward sex 
and morality Is the concern. 

Another Issue, although not contained In law, Is %rtiether or not 
these effects are to be considered Immediate or long-range. An Issue that 
Is contained In law concerns the audience of Mxually explicit material, 
whether the receiver Is an sverage person, a ^Tcnowledgeable"adult , or a 
susceptible child, this^-area of effects the scientific Is a necessary 
and sufficient 

The secon^^M^al criterion, which Is less amenable to empirical 
testing, concerns CnS^value of the material Itself. Here the Issue Is 
content, wheth«^the^Drk contains Immodest or Immoral expression, whether 
the work is partlyTrc«ally obscene,, whether It contains "redeeming 
social value" or if generally worthless and therefore not protected by 
freedom of speech.^ While content-analytic procedures could theoretically 
be developed to determine the amount and kind of erotic material in the 
text, evaluations of that material are Judgmental rather than empirical. 
Determination of "comnunlty standards" of content, whether local or national, 
however. Is empirical. Thus science Is here a necessary adjunct to law 
but not a sufficient one for final disposition. 

i 

The third criterion concerns conduct . Here the Issue Involves 
the behavior of the defendant: whether the use of the content Is public 
or private, whether public dissemination of the content can be considered 
f^an Invasion of privacy, selling to a minor, or pandering. While fear 
of effect m«y underlie this aspect of the law on pornography, aside from 
the determination of fact the question Is legal rather than empirical. 
Final disposition depends on legal judgment of the behavior, and science 
Is neither necessary nor sufficient for that determination. 

Cognitions 

, Having no precedent to -follow when pornography cases began to 
reach the American courts, the 1868 English "Hlcklln rule" was adopted. 
Lord Chief Justice Cockbum therein formulated the test: 

whether the tendency ^of the matter charged as 
obscene Is to deprave and corrupt those whose 

minds are open to such Immoral Influences and * 
Into whose hands a publication of this sort 
might fall. 3 

Hlcklln thus established two of the principles that were to reoccur In 
many of the American court decisions on pornography: "corrupt cognitions" 
and "susceptible persons." 

Although several judges have bemoaned the lack pf evidence relating 
the decoding of sex-related material and antisocial behavior . 6 the Supreme 
Court has made It clear (although conceptualizations are vague) that 
salacious thoughts rather than antisocial behavior Is the sine qua non 
effects test of obscenity. The argument that antisocial consequent behaviors 
must be shown has moat recently been repudiated In Miller v. California. 

In the significant Ulysses decision. Judge John Woolaey provided 
several Important dicta . Including a definition of obscenity as that 
which "tends to stir the sex Impulses or to lead to sexually Impure and 
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lustful thoughts."® Precedent was established In the landmark Alberts- 
Rpth cases. In Alberts*s original trial the test for obscenity was whether 
'or not the material has "a substantial tendency to deprave or corrupt its 
readers by inciting lustful thoughts or arousing lustful desireo."^ 
In Roth , the jury was instructed that "the words 'obscene, lewdjand 
lascivious* as used in the law signify that form of inmorality which has ^^^^ 
relation to sexual impurity and has a tendency to excite lustful thoughts." 
In approving the conviction of Alberts and Roth the Supreme Court added the 
definition: "Obscene material is material which de^lawith sex in a manner 
appealing to prurient interest. "11 ^ 

Perhaps implicitly recognizing the difficulty in operationalizing 
such vague conceptualizations, jurists have offe*c^ed additional, criteria as 
tests for obscen^-ty throughout the Court cases. Ah additional theme relevant 
to questions of effect concerns the audience of potentially pornographic 
materials. The Ulysses definition included a "test by the court's opinion 
as to its effect...cn a person with average sex instincts . "12 This opposed 
the "most susceptible person" test of Hicklin and potentially allayed some 
of the fear expressed in Judge Learned Hand's discontent in reducing "our 
treatment of sex to the standard of a child's library. "13 In 1957 the Supreme 
Court further slapped down the Hicklin rule in a decision that state law could 
not quarantine "the general reading public against books nor too rugged for 
grown men and women in order to shield juvenile innocence. "^^ That same year, 
ptecedent was established in Roth with the phrase "...whether to the average 
person. . ."15 

Some of the libertarian's joy, however, was offset by Mishkin . 
In that case Justice Brennan's majority opinion stated that «nrur lent 
interest should be "assessed in terms of sexual interests of its Xntended 
and probable recipient group. "16 Mishkin' s defense had argued that the 
materials in question would disgust the "average person." Hence, 'Roth did 
not prohibit them. The bothersome possible implication of this casa is that 
even if sex-related materials are shown not to appeal 'to the prurl^^ inter- 
ests of the average person, that is not sufficient to allow the w<irkN If any 
group of people shows prurient interest in the material; it can be prohibited. 
By itself (and other cons ide rat ion», cf. content , are relevant), the decision 
would mean that any work dealing with sex in an explicit manner that sells 
could ^e found obscene. 

In other decisions it has been made clear that children are not 
included in the audience of "average persons." In Ulysses , which fii:st offset 
^■'the "susceptible" notion of Hicklin , the test was "on a i^erson with average sex 
instincts. "17 In Redrup v.- New York the viability of statutes stating "a 
specific and limited state concern for juveniles" was recognized. 18 In 
Ginsberg v. Nev York , the concept of "variable obscenity" was added to the 
legal literature whereby adolescents could be denied access to explicit sex- 
belated materials aimed at an audience of sexually mature adults. 19 

Content 

One cannot talk about effects without talking about content, and 
that has been the case in the legal history of pornography. Little effort 
overall, however,., has been directed toward explicating the nature of obscene 
content. Rather the decisions have been concerned with (1) the "judge" of 
obscene content; (2) the criterion, aside from effect, to be used in judgment: 
"community standards," national or local; (3) whether the theme of obscenity 
is "dominant," "hard-core", or otherwise; (4) whether the content is "utterly 
without .redeeming social importance" or "patently offensive." 

In a significant early case, which was one of the first breaks in 
the fight against censorship of sex-related material. Judge Augustus N. Hand 
ruled that it ^afl for the trial Judge to determine whether the material was - 
^'obscene before submitting any question of actual violation to the jury. 20 



The sl:;nlf Icance of this Is that the question of what constitutes obscenity 
Is considered one of law rather than fact.. While this means that obscenity 
casea are reviewable by higher courts, since appellate courts visy not 
characteristically alter a jury's conclusions as tb the facts of the case, 
it also means that the judge may estimate comxnunity standards regafding sex- 
related content. There is no legal requirement that such standards be 
determined empirically. A3 already seen (cf. fn. 10), the Judge may instruct 
the Jury on questions of obscenity, although Justice Brennan forcefully ex" 
pressed the (majority) opinion in Jacobellis that it is the Responsibility 
of the Court to evaluate the jury's verdict or the lower count's decision: 

Since it is onljl "obscenity" that is excluded from *' ' 
the constitutionkl'protection, t})e question whether 
a particular worl^ is obscene necessarily implicates 
an issue of constitutional law.... Our duty admits 
of no substitute for facing up to the tough individtial 
' problems of constitutional judgment involved in every 
obscenity case. 21 

The possibility of empirically determining such standards was left 
open, however, in Justice Harlan's statement that the government could ban 
any material which "has been reasonably founds in state Judicial proceedings 
to treat with sex in a fundamentally off^g^ive manner, under rationally 
established criteria for judging such material " (emphasis added). 22 Recently 1 
in Hamling v. U.S. , the defense submitted a local (San Diego) survey per- 
taining to community ^standards of sex-related material, but the Court up- 
held the conviction in that a national advertisement was at issue. 

The criterion of "community standards," whether utilized by the 
Judge, Jury» or coiiinunity» has a vagueness not likely anticipated by Roth . 
In Jji:obellis . Justice Brennan held tliat because 'obscenity is a constitu- 
tional question, no "local"' definition of the "community" could properly be 
employed in delineating the area of expression .... It is, after all, a 
national Constitution we are expounding. "24 A majority of the Court failed 
to agree with Brennan, however, and in Miller the Justices "shifted their 
collective inabilities to the communities so the communities ^ght declare 
that they independently and differently know this 'thing' when they see 
it. "25 



In terms of the content itself American low had added the "partly 
obscene" test to Hicklin : such that any work dealing in part with sex- 
related material could be subject to the censor's ban. 26 Ulysses rejected 
the notion of "isolated passages," however, and Roth considered "the 
dominant theme of the material taken as a whole, because a work "might 
well encompass material legitimately dealing with sex. "27 

Two additional terms were added to the legal lexicon on obscenity 
in the 1960s. In Manual Enterprises v. Da^ , Justice Harlan, writing for 
the Court, held that materialt must "be deemed so offensive on their face 
as to affront current ccsmmunity standards of decency" — a quality referred 
to as "patent of fensiveness"— before they could be adjudged obscene. 28 
In the Memoirs case, which Invcylved the first book ( Fanny Hill, or Memoirs 
of a Woman of Pleasure ) subi^ct to an obscenity trial In the United States, 
it was held that a "book c^notbe proscribed bnless it is found to be 
utterly without redeeming Jpocial value. "29 

Such material wa^v^escr Ibed by Justice Stewart, In his dissenting 
Ginsburg^ v. U. S . opinion, las "hard-core" pornography, including writings 
and ^ 

photographs, both still and motion picture, with. , 
no pretense of artistic value, graphically depicting 
acts of sexual intercourse, including various acts of 
sodomy and sadism, and sometimes involving several 
participants in scenes of orgy-like character .... 
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verbally descrlbmg such activities in a bizarre manner with 
no attempt whatsoever to afford portrayals of character or 
situation and with no'prete/se to literary value, 30 

Chief Justice Berger provideS^ further examples recently in Miller , 
including "representations or descriptions of ultimate sexual acts, normal 
or perverted, actual or simulated," and "representations or descriptions of 
masturbation, excretory functions, and lewd exhibition of the genitals," 
However, the emphasis on a complete lack of social value in Memoirs was 
changed to a requirement that the olaterials must contain "serious literary, 
artistic, political or scientific value" to avoid an obscenity ruling, 31 
The Judgment now seemingly involves the quality of social contribution as 
well as the quantity of "patently offensive" sex-related material versus 
"socially redeeming" material inherent in the phrase "dominant theme." 

The examples provided by Stewart and Burger are among the closest 
the Court has come to the "operational" definitions of content needed for 
determining effects. The Court's emphasis on context is empirically 
Important as well, although the concept "serious" is far from operational. 
A third st^^d of ca^es dealing with obscenity complicates the issue, 
however, in ^Iwit two types of obscene content seem to be recognized. 

Conduct 

In an increasingly important concurring opinion In Roth, then Chief 
Justice Earl Warren insisted that the context of the defendant s conduc t , 
rather than the nature of the material itself, should be the central issue 
in obscenity cases, 32 The manner in which material was sold (or used) became 
another element in the law on obscenity. In Gifasburg , Justice Brennan, 
upholding conviction, defined pandering as "the business of purveying textual 
or graphic matter openly advertised to appeal to the erotic interest of their 
customers ,"33 such conduct was prohibited. 

Relying on Ginsburg , the Court in Redrup presented four situations 
in which convictions for selling or mailing obscenity could be upheld: (1) 
where the publication is ''hard-core" pornography, (2) where there is evidence 
of panrfering, (3) where there is concern for juveniles, and (A) where there 
is an invasion of privacy. The author of the per curiam majority opinion 
spoke of two kinds of obscenity: hard-core and something else (not defined). 
It seemed that if the content was not hard-core, and If the conduct of the 
defendant did not violate (2) - W above, the materials involved were P^o-^^ 
tected by the First and Fourteenth Amendments from governmental suppression "3A 

The empirical significance of this would seem to be that scientists 
need only investigate one type of obscene content (hard-core) and only this 
type needs to be studied in terms of effect, although it is prohibited 
independently of effect. It is "socially wortljlese" and therefore not pro- 
tected by free speech. The other type of obscenity, not defined but by 
implication sex-related material less than "hard-core", is protected by 
free speech but is prohibited if the conduct of the defendant in selling or 
exhibiting is prohibited. Questions of effect are not relevant. Legal 
implications are much more complicated but involve issues not germane to the 
present discussion. 

Empirical Evidence 

While iim iflBgussion of the legal history of obscenity is over- 
simplified, as any such discussion must be, it does become clear that the 
Supreme Court has used several distinct criteria for prohibiting obscenity 
or sex-related materials. Not all of these criteria have empirical founda- 
tion. The National Conmission implicitly recognized this in its (majority) 
recommendations advising: 

00 



51 



(1) Repeal of federal, state, and local legislation prohibiting 
sale, exhibition, or distribution of sexual materials to consenting adults; 

(2) State adoption of legislation prohibiting connDercial distribu- 
tion or display of certain sexual materials to young per8on8;37 

(3) State and local adoption of legislation prohibiting public 
display and unsolicited mailing of sexually explicit materials . 38 

Protection of Juveniles and conduct were thus recognized as legiti- 
mate legislative concerns. The Implication of the content criterion — that 
obscenity is "an offense to public morality or taste," is "socially worth- 
less" and therefore not protected speech--^as not recognized by the Commis- 
sion, although (indirect) investigations of community standards were included 
in the Commission's Raports . The recommendation for repeal of obscenity 
legislation was based on the (lack of) evidence indicating harmful o» tttiversA. 
effects on the user of pornography. The relevant empirical evidence will 
now be discussed in terms of (1) Behavior, (2) ' Cogriitions (arousal). (3) 
Juveniles, and (4) Coulmunity Standards. ^ 

Behavior 

While the Court haa made it clear that antisocial behavior resulting 
froi%exposur,e to pornography Is not the basis for obscenity decisions, it 
would seem to be an underlying concern if state "control of thought" is to 
be avoided. This may be attributing more "reason" to the Court than Judge 
Frank or Justices Douglas and Black (cf. fn. 6) would like; however, fear of 
resultant crime 1^ a concern of the public. While two independent studies 
of college- student attitudes found little concern over possible harmful 
effects (as many fouQ^ pornography humorous as found it a rousing), 39 a 
national survey involving twenty-five hundred adults found that 40 per cent . 
believed that pornography led people to conmlt sex crimes. 40 Fear of 
effect is a concern of the public, but should it be? 

Conceptually the 'issue involves comparison of twc^ similar groups 
of people, one of which Is exposed to explicit sexual material, and compar- 
ison of subsequent (antisocial) behavior. "Behavior" includes (increased) 
sexual activity, and relevant evidence is considered under "arousal." 
"Antisocial" concerns the commission of a crime, sexual or otherwise, 
although analyses of the repdrted data is in terms of sex crimes. The 
practical difficulties of doing the experimentation (laboratory and natural) 
or panel studies minimally necessary for causative statements, are profound. 
These result In a preponderance of correlational evidence subject to con- 
flicting interpretation. 41 y 

In spite of anecdotal evidence, an examination of (juvenile) court 
records indicated no direct relationship between exposure to pornography 
and the commission of sexual of fences. 42 Incidence of exposure to porno- 
graphy is not systematically kapt by the courts, ho^^er, and these particular 
data do not allow comparison to sexual offenders or nonoffenders. On the 
other hand, a susmary of 51 studies, including several where such comparisons 
were made, found no indication "that the relationship between pornography 
and delinquency merits special investigation in the future. "43 Furthermore, 
although the amount of available pornography Increased substantially in the 
1960*s, the number of arrests for sex crimes increased 15 per cent compared 
to an increase of 24 per cent for nonsexual offenses. 44 In another study 
it was found that control groups consisting of non-sex offenders, college 
males, and men*s-club members reported more exposure to pornography at an 
earlier age and greater arousal t^^an sex offenders. 45 

In a large-scale interview survey, involving fifteen hundned 
institutionalized sex offenders (S), 888 institutionalized non-sex offenders 
(I), and 477 non-institutionalized controls (C) , 28 per cent of the (^) 
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ra^orted strong arousal from pornographic pictures. However, 36 per cent 
of the (I) and 3A per cent of the (C) reported similar arousal. Little 
arousal was Indicated by A3 per cent of the (S), 38 per cent of the (I), and 
33 per cent of th^(C). One half of the (I) and one third of the (C) reported 
^having possessed pornography, sex of fencers falling between these extremes. 
Some differences occurre^^n that child molesters and (C) reported the 
highest arousal to pomo^aphy while rapists and homosexuals reported tfie 
least arousal to (heterosexual) pornography . The latter finding Implies 
that pornography Is not an effective meanp catharsis for at least one type 
of sex offender (rapists) and concelvabl i-. stimulant for another (child 
moleste rs) . 



In a more recent similarly extensive study It was found that 
preadolescent exposure to pornography (generally Involving nudity) was similar 
across all groups but was significantly less for non-sex offenders and sex 
offenders excepting homosexuals (preferring non-heterosexual stimuli) than 
for controls . during both adolescence and adulthood. 4? Vlhlle these data do 
not show that particula r pornographic materials have no Impact on behavior In 
some cases, they do Indicate that amount of exposure Is not positively corre- 
lated with sex deviance except in the case of homosexuality and non-heter- 
ogeneous pornography. 

The possibility of investigating the relationship between 
pornography and sex offMisea in a natural situation occurred with the liberal- 
ization of obscenity laws in Denmark. One researcher concluded that the noted 
decrease in sex crimes in that nation is possibly due to a combination of 
"increased sexual permissiveoesa and widespread dissemination of^omography. ' 
The) possibility that the decrease could be accounted for by a change in 
attitude toward sex crimes and/or the reporting of sex crimes was also invest** 
igatdd.^^ VThile this might have been the case for minor offenses such as 
voyeurism, and exhil)itionism, it was found less likely for more serious offenses. 

Cognitions (Arousal) 

The Court has not made clear its meaning for "appeals to prurient 
interest." Research on pornography has generally studied effects on 
arousal , although this is a general physiological term that can include 
reactions of anxiety, fear, and guilt. 30 , Self-reports have been the most 
common measure, but several additional techniques (such as pupillary response, 
galvanic skin response, penile plethysmography, and behavioral response) 
have also been utilized. 31 Together they strongly Indicate that people 
experience arousal when presented with sexually explicit stimuli. Several 
reaction^ may occur', depending on the nature of the stimuli, the demographic 
and personality characteristics of the respondents, and the context in which 
the stimuli are presented. 

Erotic stimuli may appear in a variety of forms, including written, 
pictorial, or live, ranging from partial or complete nudity to various sexual 
activities. In the classic Klnsey studies, 60 per cent of the males reported 
arousal from sexually explicit printed material, whereas only 20 per cent 
of the females reported arousal from either reading erotic Stories or seeing 
pictures of nudity. 32 However, 60 per cent of the females reported' arousal 
from "romantic" stories', hfosher and Greenberg found that the presence of a 
non-threatening female experimenter can inhibit arousal among females. They 
suggested that arousal is greater from romantic passages because sexually ex- 
plicit material instigates arousal inhibiting anxiety. 33 Schiller also found 
that female sexual arousal is tied to feelings of romance and love and that 
younger girls (ages 13-18) can be erotically stimtilated by music, primarily 
rock and roll.3A The factor of fantasy in arousal has t)een found by Goldstein 
and Kant among both controls and sex offenders, espiecially rapists. 33 
Pornographic material was more likely to stimulate sexual intercourse among 
the controls, masturbation among the sex offenders. Rapists were most stim- 
ulated by fantasies, although the possibility that the subject matter of their 
fantasies is partly derived from use of pornography does exist. 
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In a study of male graduate students various pictorial scenes 
were ranked according to arousal properties. Heterosexual ventral coitus 
was ranked at the top. This was followed by dorsal coitus (2), hetero- 
sexual nude petting (3), heterosexual fellatio (5), nude female (6), 
heterosexual cunnilingus (7), nude male (18), and *partly-clad male (19). 56 
Rankings involving written material have not been reported. 

Likelihood of arousal also depends on sex .^education, and "sex 
guilt." Males have been found to be more aroused by explicit depictions 
of sexual activity, females more by fantasy and romantic stories. More 
recently males and females have been found equally aroused by film, although 
males were more aroused by oral-genital activity and were less likely to 
regard sexual activities in film as pornographic, disgusting, or offensive 
than females. ^3 Kinsey found that pornography stimulated masturbation 
only among the better educated, prisoners in particular reporting little 
arousal short of actual human contact. 59 People insecure in their sex role 
have been found more likely to be upset by exposure to heterosexual erotic 
stimuli. 60 Subjects with high sex guilt were more likely to experience an 
increase in sex guilt after exposure to erotic material and more likely 
to find the material offensive.6l ) 

Unfortunately the message context surrounding erotic stimuli, 
implicit in the Court's notion of "redeeming social value," has not been 
studied. It has been found, however, that the social context, or situafeion . 
does have an effect on arousal. The presence of an experimenter can inhibit « 
expressions of arousal even when a permissive attitude is expressed. 62 
Subjects were found less likely to include sexual content in created short 
stories in classroom situations or when in the presence of an older, more 
formal experimenter. 63 

Several studies have found an increase in sexual behavior in the 
24-hour period* following exposure to sexual material. 64^ in a longitudinal 
study involving 84 voluntary married couples it vas found that those who 
viewed erotic films reported an increase of sexual activity on viewing 
nights and more tolerant attitudes toward exhibition >of such films. 65 No 
indication of "harmful social consequences" vas found. Another study made 
pornographic material available to experimental subjects 90 minutes a day 
for 15 days. 6^ Initial increase in arousal and sexual thoughts was followed 
by a decrease with continued exposure. No detrimental effects on attitude 
or behavior were found. 

Children 

Few studies have been done with chili^en in the area of porno- 
graphy, but research in the violence area does indicate that they are likely 
to learn novel behavior from mass media messages. 67 In an early study 
Ramsey found that ll^to-14'year-old boys ranked conversations about sex as 
most arousing, followed by female nudity and obscene pictures. 68 Goldstein 
and Kant surmise that direct representations of sexual activity become 
arousing as sexual experience increases. No relationship has been found 
between exposure to pornography and juvenile delinquency. Gilligan, et^ al . 
found that the level of reasoning used by high-school Juniors to evaluate 
various social dilemmas was lower for lower^I. Q. students , social class, ^nd 
for dilemmas that involve social problems. 70 Whether exposure to pornography 
affects the latter, however, is not known, Davis and Braucht found a re- 
lationship between exposure and poor-character scores as well as deviant 
sexual practice (voyeurism, etc.) but concluded that the relationship^as 
not causal in that exposure tended to be age 17 or later, 71 ^ 
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Coaununlty Standards 

The recent Miller decision increases the importance of detemdning 
comnunity standards, such determination being local as well as case by case. 
, In the Wilson and Abeleol^ national survey no consensus in attitudes 
coward pornography was found. 72 While the majority would allow some sex- 
ually explicit materials, a sizable minority (3b per cent) would not. 
Few differences were found regarding mode (print versus film) of presenta- 
tion, but content did make a difference (53 per cent would allow depictions 
of coitua, while only 35-40 per cent would allow oral-genital depictions). 

Eighty-four per cent of the men and.6(^ per cent of the women reported 
experience with some type of pornography by (median) age 17 and 21 respec- 
tively. The material was usually pictorial for men, textual for women. 
Education, income, liberalness; consumption of books, early sexual experience, 
and frequency of intercourse were positively related to exposure age and 
atteiyding religious services were negatively related. No relatlAnship was 
found between exposure and satisfaction with one's sex life. ,j 

In a study of colleger-student attitudes it was found that exposure 
was coinnon and likely to occur relatively early (88 per cent by age 14). ^3 
They had little agreement on what constitutes pornography and generally felt 
that written descriptions are less pornographic than pictorial. A similar 
study found that exposure was comnon among high-school students (68 per cent 
had' experience with pornography by high school, 30 per cent by grade school).'^ 
Females were more likely to feel embarrassment or disgust (52 per, cent than 
males (19 per cent), both sexes generally^ feeling that it should be restricted 
by«age. ■> 

The average consumer of pornography (and the person most likely to 
have permissive attitudes) in one study has been found to be a white, middle- 
aged, married, well-educated, high-income male who has an active and varied 
(50 per cent with more than onefpartner) sex life and who feels that 
exposure to erotica increases social and sexts^ interaction.^^ 

Conclusion 

Several criteria have been utilized by the Court in prescribing 
sexually explicit material. The National Commission recommended legislation 
prohibiting public display (cf. pandering) and unsolicited mailing. Although 
no legislation recommendation was made concerning public versus private use 
of pornographic material, the conduct criterion of the Court was essentially 
agreed with by the commission. 

The content criterion, involving both Judgmental and empirical 
foundations^ is more difficult to evaluate. The commission did not recom- 
mend prohibition on the basis of content. It gathered a substantial amount 
of evidence ln4i-ca ting that people are exposed to pornographic paterial and 
are not o|^Mk£to availability if restricted to adults. The commission's 
recommendati9^ agreed with this restriction. There lis a sizable minority 
offposed, but this may be basyd on feelings that harmfxil ef^ectjs were likely 
to occur. 
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The key criterion, especially if law is regarded as "protective" 
rather than "pre^scriptive," is the cognition criteriop-. /--The Implicit 
assumption of the commission is that cognitions are harmful to the extelbt 
that they lead to harmful behavior. Correlative evldcmce indicates that 
sex offenders, on the whole, are less likely to Exposed to pornographic 
materials than others. While this does not support a causal connection, 
it unfortunately is not sufficient to rule out exposure as an intervening 
link in a causal chain. Exposure may be a precipitating factor in some pre- 
disposed sexual offenders. The Danish experience, howeVer, indicates that 
this is not an instigating link. 
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The relationship of srousal to prurlen^ Interest Is slso 
difficult. -to evaluate. People sre sexually aroused by sexually oriented 
materials. Drive reduction Is sought. Whether or not an Increase In* 
promlscuoua behavior, a senslcal Interpretation of prurient consequences, 
however, cannot be determined by the reported evidence. Those Interested 
In pornogrsphy sre likely to be sexually active, but the role pornogrsphy , 
plays In promiscuous activity was not 'looked at d;lrectly. 

Possible effects on children were also not substantlslly Inves- ^ 
tlgated by the comnlsslon. Other research Indicates that children can learn 
novel behaviors from massx^medla Messages. Elsewhere It has bein found that 
people can be "Innoculated" against persuasive messages and that those not 
innoculated are more susceptible.^* Given this and the aversion of some 
sex offenders and high sex-guilt Individuals to pornbgraphic materials, lack 
of exposure to sexually related material seems as imj»flrtant an issue ss per- 
mitted exposure. The "covotlssion strongly recommended that s massive sex- 
education program be launched*^?? Enactment of this recommendation in con- 
Junction with one previously cited seems the most reasonable approach to a 
controversial area in view of empirical evidence and Supteroe Court arguments 
on pornography and obscenity. 
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not applicable in response to request for case summaries of Air 
Force Academy hearings as to violations of Honor and Ethics Codes, 
with personal references or other identifying information deleted. 
5 to 3 decision. 

Elrod V. Burns, 49 L. Ed. 2d 547, 96 S. Ct. 2673 (1976). Discharge of 
non-civil-service employees of county sheriff's office for non- 
affiliation with new sheriff's political party, held violative of 
First Amendment rights. Jg^ 2 decision. 

Greer v. Spock, 47 L. Ed. 2d 505,^ S. Ct. 1211 (1976). The First Amend- 
ment does tiDt giiarantee that a place become' a "public forum" for 
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though member* of the public are permitted freely to visit the 
place. Specifically applied to a Presidential candidate on a 
military post. 6 to 3 decision. 

Hudgens v. National Labor Relations Board, 47 L. Ed. 2d 196, 96 S.. Ct. 1029 
(1976). Striking warehouse employees do not have a First Amendment 
right to enter the shopping center for the purpose of adver«%lng 
their strike against their employer. 6 to 3 decision. 

Hynes v. Mayor and Qouncil of Oradell, 48 L, Ed. 2d 243, 96 S.Ct. 1755 

(J.976). A municipal ordinance requiring advance written notice to 

* local police by "any person. . .desiring to canvass, solicit or call 

from house to house for a recognized charitable cause, or... for a 
Federal, State, County or Municipal political campaign or cause... 
fbr identification only" held to be invalid because of vagueness. 
A municipality may, however, enforce reasonable regulations 
regarding door-to-door soliciting and canvassing to protect its 
citizens from crime and annoyance. 7 tp 1 decision. 

Kelly v. Johnson, 47 L. Ed. 2d 708, 96 S, Ct , 1440 (1976). A county 

regulation limiting the length of county policemen's hair held not 
violative any Constitutional right guaranteed respondent policeman. 
Protection sought as a law enforcement employee, not as. an ordinary 
citizen, is distinction of considerable significance since State has 
wider latitude In Imposing restrictive regulations on its employee? 
than citizenry at large, 6 to 2 decision^ 

McKinney v. Alabama, 47 L. Ed. 2d 387, 96 S. Ct. 1189^976). The selling 
of a publication previously held to be obscen^Ks not a criminal 
offense unless the Jury in the present case made its own determin- 
ation that the publication was obscene. 
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, Nebraska Press Association v. Stu^irt. 49 L. Ed. 2d 683, 96 S. Ct . 2791 
(1976). Order of state Judge restraining news media from 
reporting information as to pretrial events relating to murder 
\ proceeding held to violate First Amendment. 9 to 0 decision. 

Paul V. Davi3, 47 L. Ed. 2d 405, 96 S.Ct. 1155 (1976). Person arrested 
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defamatory statements in connection Jith the reporting of judicial 
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Young V. /VmerlQan Mini Theatres, Inc., 49 L. Ed. 2d3lO, 96~S.Ct. 2440 
(1976). Detroit zoning ordinance restrlctfl^ location of adult 
movie theaters held not to violate First Amendment rights. 5 to 
4 dec is ion . 
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THE BASKEHE COLLECTION: A RESEARCH REPORT 



Don Center 



Historical research In free speech Is often hampered by the lack of. 
accessibility 'to primary, materials. In add4.j;}lon , the contents and location 
*of collections of primary materials dealing with free speech are seldom 
publicized. Hence, the efforts of rhetorical scholars' pursuing such avenues-^«* 
of Investigation are restricted and their research limited. Since primary 
sources offer the choicest Informatlpn to the scholar, the location ao^ des- 
cription of free speech collections would be most valuable'. It Is, thb pur- 
pose of this report to examine the largest free speech' collection In t he 
United States— the Baskette Collection, . 

Ewlng Baskette, a native of Clarksvllle, Teiuiessg^, atudled law - 
and library science at Vanderbllt and Columbia Universities, While practicing 
law In Nashville, Tennessee, Baskette served as a volunteer defense coMPsel 
In the Scottsboro, Alab^, case. During this petlod he diligently began W 
collect materials on civil liberties and freedom of expression. He served aa 
librarian at the University of Kentucky, assistant law.i^rarlan at; the 
University of. North Carolina, and reference llbrarl^flOhe University of V 
Georgia, In later years he served as librarian at ^pKendtee- College, Lebanon, 
Illinois, and Mattoon High School*. Illinois ♦ Haiwaaiisslst'ant pataloguer at 
the Illinois State Library, at the time of hla'dajjln 1959, The Rare Book 
Room of the University of Illinois acquired ht^^Jl?^ in 1^59^ 

widow.* 

The collection covers a wide variety of subjects under the broad 
category of freedom of expression: anarchy, censorship, civil liberties, 
communism, corfstltutlonal rights, freedom of speech and freedom of the presa.^^ 
labor-union activities, religious freedom, and soclo^lsm. Dating from the^ 
sixteenth centur^ to 1959, the collection contains books, pamphlets, letters, 
catalogues, photographs, autographs, manuscripts, powers and broadsides, ^ 
court brlefff and ttanscrlpts , and newspaper and magazine acticles. Following 
the requirement "rare enough to be quite iW-uable or /interesting eno^h^to J 
be well out' of the ordinary,"! Baskette B?5.1t a collect Ipfl of ipore than ten^ 
thousand items. Included are- it ems that were baiined or ordered-; burned, books 
for which their authors werp persecuted, exiled, oiT even ^executed ,-.«nd ♦ . 
•numerous materials that are no longer extant, 

' Physically the collection is divided Into two sections: catalogued 
and uncatalogued. The. latter contains three divisions: periodicals, court 
cases, and the vertical file. The catalogued section is arranged accordiiig 
to the Library of Congress system and Is shelved separately. Its two ^ . 
thousand items are Indexed by author and title in the Rare Book Roomys regular 
oard.catalogue file as well as being Indexed in a separate subject file, While 
containing primarily books, it includes a few periodicals and pamphlets.^ The 
periodical division of the uncatalogu«d ^ectlon consists of JSl separate 
titles. Most of them relate to anarchism and similar subjects. The division 
of court cases contains trial transcripts, briefs, sppeals, arguments, and 
decisions relating to 467 various facets of civil liberty,. The vertical file 
Is t. e largest division of the collecticin. It contains pamphlets, articles, 
'and leaflets on a variety of topics, ea<(h shelved in an Individual packet. 
Separate alphabetical Indexes are available for/ each of the-fchree divisions 
of the uncatalogued sections,^. v \ . 
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'Th6 writer Be lectiilL.on 'of Interginng Items from each section 

foiiowsj^,,, ^- . ,)lf-M ' 

r . ' ' y>h .f^^l^ 'Tne Catalogued Section 



Altdta Trials . NunjMWia^terlals are available concerning this 1838 episode 
relating to the Al>t^Lgffi»^rvor . an abolitionist newspaper, e^ted and pub- 



ltdta Tr: 
elatlWg 

llshed by Elijah M^^t^ Lovejoy was killed while defending his printing 
press at Alton. ' ? 

* 

Bunyan. John . A copy of his 1672 pamphlet A Relation of the Imprisonment of 
Mr. John Bunyan , for which the author was imprisoned because of his religious 
beliefs. 



DeFoe, Daniel . An ori^j^^'' '^2 editloi of DeFoe's The Shortest Way With 
Dissenters , a pamphlet^?!" ' ^Ib the author was pilloried. 

Galileo . A copy of j ^ aUoRue on ^the- Great World jystem , for which 

he was condemned and J|^Bi(|rxoperpetual house arrest. 

Goodman. Christopher . A copy of the ^^rlginal 1558 publication: How 
Superior Powers OuRht to be Obeyed.^ Queen Mary of England once sentenced a 
man to d^eath for having a copy of this book in lils possession. 

Huas, John . Da Ecclesla . for which he was burned^ the stake. 

Knowlton. Charles. Fruits of Philosophy , a jilneteenth-century essay resulting 
in an early obscenity trial. 

Luther« Martin . Early 'copies of his treatise^ which were ordered burned in 
island 1521. 

O'Hare, Kate . A collection of 12A mimeographed letters to her husban.d, 
Frank, and her children entitled. Dear Sweethearts . 

Paine, Thomas . A 1776 edition of his Cnmmnn Sense and a 1792 edition of his 
libel trial. 

Rabelais . The burnj^ and censored Gargantua . 

Servetua. Michael . Two treatises on the Trinity were ordered burned. 
Servetus was later turned at the stake. ^ 

Sinclair, Upton . A copy of his Oil - * ' 

», -jHls translation of the New Testament, which was burned I n^Lo ndon. 
^irwas burned, for heresy in 1536% 

VanlnV , Junius Caasare . A 1615 work in Latin: an argument for and against 
the theology of his day. This publication resulted In^ a charge of atheism. 
He was burned at the stake* presumably with all his books. However, four 
known, copies are in the United States, .one o^ which is in this collection. 

Williams. Roger . A rare facsimile copy of his Bloody Tenet , which was burned 
in England. ^ 

Wilkes > John . A documentl- The, North Britan , no. A5, describing the proceeding 
against Wilkes which resulted in the origin of the Fourth Amendment to the 
Constitution prohibiting "general warrayiCli." 

Zenger. Johnl>^ r. A 173A pamphlet: The New York-' Week?^gJoumal , which 
includes hlft' trial, - 
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Thi8.-8ection con^jfeltj the case of Abner Kneeland, who was charged with 
blaapheray Ix^^ston in W^Xll items on labor and laboring classes, 45 entries 
on llbertx.;vtfF speech and.pf the prc3s, 11 items on immoral literature, 16 items 
concerning l^vejoy and khe Alton riots, 5 items on the aixteenth-tientury 
Marprelate controversy^, l^^on Utopias , ab'^n anarchism and anarchists^v'and 21 
on censorship. 

t ■ 

Also included aife' Materials on such topics as free thought, folklore, 
fascism, banned and condemned books, agnosticism, refontiation, conscientious 
objectors, ethics, wlt$lcr*ft, nudism, strikes and labor, revolutions, perjury 
cases, social problems, i^rahd the alien and sedition laws. Other entries Involve 
Mikhail Bakunin, Uhit taker Chambers, Joseph McCarthy, John Peter Altgeld, 
Emile Zola, Sacco and' Vaoretti, and Scott Nearfng. 

.Jj^' Uncatalogued Perio^flPcals 

The Absolutist . ^4)|entified as a Journal "Devoted to the interests of those 
with conscienciousfcruples against any form of war service." Published by 
Julius Etchel and^tfhe Absolutist^ War Objectors* Association of Brooklyn, ^ 
t' New York. Scattered issues, 1943-46. 

; V 

The American Civl^ Liberties Union Annual Report . 1925/26 through 1958/59. 

The Anarth;Lsf. A Revolutionary Review . Edited by Henry Seymour. Scattered 
issues; 1885-87. 

At the Sign pf the Silver Horse . Containing reports and editorials concerning 
the banning of books and the use of literature as protest. 1954-56. 

. Delphic Review : An Anarchist Qua^arly . 1949-50. 

The Emancipator and Journal of Public^ Morals . New York. Extras, August 6, 
1834, and January 13, lfl35. The^e represent the oldest items in tMs division. 
'An abolitionist publicJtlon. ^ , 

The Free Commune : A Quarter.lv Magazine of Liber tarian Thougtit.- Published 
by the Leeds Free (Jantmanist Group. 

Liberator . New York. Published byT^ai Eastman. 1918-24. 

Man; A Journal of Anarchist Ideals ahd Movement . San Francisco. Scattered 
issues, 1934-39. C 

Mother Eajth Bulletin . • Published by Emma Goldman in a&bocijition with the 
. Political Prisoners* Defense League of America. 1917-18. 

The New International : A Monthly Organ of Revolutionary Marxian. New York, 

a"^- * ^ • . 

New York So ciety for the Suppression of Vice . Annual (Later known 

as the New York Society to Maintain Public Decency.) £878-92, 1894-97,^1901-12. 

The Proleta rian ; A Journal of International Socialism . Scattered issues, 1919-30. 

— ■ ■ ■ 

The Radical Review: A Publication for the Thorough, Fea^irless, and Impartial^ 
Scattered Issues, 1877-78. ^ , 

The Redcap . 1900. Published by the International Revolutionists. 

. The Torch ; A Revolutionary Journal of Anai;chi8t Thought . Scattered issues, ] 
1895-96. 
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Uncatalogued Court Cases 



A.C.L,U. 1953, A.C.L.U. 



the City Chicago, a prlor*restralnt case. 

/ 



Caldwell, Ersklne . 
novels. 



1949, Massachusetts v. Caldwell et al. cpncemlng his 



The Chicago Socl^ilistg . 1918, Victor Berger et al. v. the U.S.A. 

Choolokian, Hamportaoon . 1948 Hamportzooa Chooloklan v. The Mission of the 
Immaculate Virgin. ' |||^ 

CoMBunist organizations . 1949, Soviet Friendship, Inc. v. U.S.. Attorney 
General; 1950, National Council of America v. U.S. Attorney; 1950, Joint 
Anti-Fascist Refugee Connittee v. U.S. Attorney General. All three cases, 
involve the listing of the plaintiff as a communist organization, ^ 

Co— unlst Party of America . 1955, Communist Fatty of America v. Subversive 
Activities Control Board. r 

The Freethinkers of America . A case agadlst Trinity jfhurch of New York City 
concerning the selling of a copy of a letter "of political advice by 
George Washington, 8 June 1783." The letter was'^sald to be a forgery. 

James Joyce . 1934 case involving Randon House and Joyce over his p^ublication. 

Ulysses . 



Oregj 



[ont 1925, the State of Oregon v. The Sisters of ^be Holy N«imte 6f Jesus 
Ma^H^ involving compulsory education. ^ ' 



and 

Pegler , Weatbrook. The 3.950 libel paae against Pegler. 

Dred Scott . The oldest case In this division. is t^fe^red' Scott £k 
Man) V. John Sandford. Includes the original transcript pf "thi 

y 't'- 
other cases Involving civll-liber^les '.dmen^lbents inc);)itf^ V^c^nfr* 
(1919), Abrams (1919) , ' Gltlow (1923) Cantwell (i94Clh, ChaplisWt . {l^^J 
Termlnello (1949)-, Kunz (1951), Beauharnals (1951/y5 ,*-Rcftii,i^ 
Bai^enblatt (1958/59). Materials included in the^eWlies^r^^'^rlg 
trci^scripts. briefs, amicus curiae brief^, letCeraA«iid\.nati0 a^ 'S^tomi 
and participants, appeals, arguments, and d^clsi<3;iii$.. 

* Uncatalogued Ve/ti9a^jpilj^ j 

A.C.L.U . This- packet contains 134 items ^^vfiiX^^d a&d^J^ 
Civil Liberties Union: includes -such toplcy^i^'jtftetoflAijBbtpy^ 
freedom. Included are materiaJM by th^^^erld^s fqr^Mral l^^tticy 
a chronological survey of the Important dat^s^W^/idkriLing the*^9Rfi 
of the Talmud , an 1897 copy of Byron's suppre«Sftl;(j^3» ^W^i 
the controvci£sial picture "September Morn,**. aho^H^Tp <Niazi ^ist of9ai 
bboks . 

American Utopias . Materials on such cosBDunitie^a^.^^ti^Brbok, 
Newark Christian Community, the Freeland Colony, kjthefllKta Soc_w^, r 
Bishop Hill Colony,'^ the Ruskin Co-operative Colo^,^n(|to>thers I AXfif^J^- 
included iS' a list of American Utopias throvigh iJ.^^"*^" ' . < 

bibliographer. ^ - . 




Dciety , cl^ 



n^a supplemental 



86 iM0i^ . : 



V 



Anarchism and AnarchLetT ." This, the largest packet, contains items dating from 
W^^9S^ 'OTJP^^ interest is a A2-ltem collection of anarchist 
broadsides. •' 

catholic Church- controversial Materials . A la^ge assortment <{"'^:^"^°^J'= 
.^lliiTTn^r^dnH several pampTlets such as The Devil's Prayer Bq^, Grimes of 
Priests , and Beh i nd Conv<!nt - - , 

Censorship . Contains 300 items rifrpsenting numerous views and evenW. ' 



n sclentious ob lectors . 72 Items, including the handwritten notes o£ 
sicette made Is he visited conscientious objfectors imprisoned in 19l8 a^or 



Consc 
Ba 

RilQy* Kansas 

''free Speech . Numerous ...rMcies and.pami^JSS^lurfiding a 1919 bibliography 
' published by the Free Spfi-'ih League of 

Haywood.' William . A rare copy of "Big BixA^Pod^d plea in the case of the 
bomb killing of Frank 'Stuenberg, former govw^^-'qf IdaTio. • 

Hill Joe. This unique collection contains il' i)amphle\:s and 7 song sheets of 
T^W.^^gs such as "Casey Jones-the Union Scal^,." apd "Dump the Bosses off 
Your Back." 

The Houndsditch Tragedies . Complete account of thfcse murders and the historic 
siege of foreign aaarchlsts In London. 

Hutchinson , Anne . An 1888 report of 1638 trial. 

Ingeraoll , Robert G. Rare photos, speeches, and tracts. 

Mexican - American Clv^ Rights . 12 Items. 

Paine Thomas. Three nineteenth-century pamphlets on Palne^ one being an 1871 
|?Ffof"^atlon hyj^rt G. Ingersoll: "On the Life and Ser>^lces of Thomas 
Paine." ^ ^ 




S£ani8h ^LVil War . 278 Items: numerous posters and broadsides and six cloth 
banners. '* 

Unamerlcan Activity Investigations . Material on the McCarthy era.^ the McCarran 
HUAC hearings, and the Voorhls Blacklist Bill. 

Other topics In this divisional wltS antl-coinunlst movements, 
xilvii rights. antl-Semltlsm. poUtiJBBf toons. ^he Fabian Society, the 
Ha^arket riots, fascism, sabotage. Mfeed^ ft speech, the P^f^S^<^ 
rTilt^ Also included are. Items^SPSlah Warren and^Nev. "---^Sla^"' 
-Albef t ScKtoeder. a copy of Esquire .banrfed fi)om the malls/ and 35.^$|m8Boti 
' women's rights, dating from 1890^o 1956. ^/ - ^- ^'^'/'r 

foo(n/es - ^ 

. ■ , ■ ^ 

^ Sexlngton Herald . January 4. 19A2. 



2 Queries concerning specific holdings In this collection shoi^ld be 
addressed to N, Frederick Nash. Rare Book Room. University of IIIIdoIs.'^ Urbana. 
Illinois. 61801. 
' 
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RAWiy ji ^ -THEORY OF JUSTICE 

. ROt V. LEEPER * . ' 



At the present tine there la no coherent justification universally 

accepted as a philosophical underplnnJLng for the right of freedom of expression 

as enunciated In the First Amendment. This lack Is well expressed by Thomas 
I. Emerson, who writes; 

In recent years much uncertainly and controversy have marked. the 
effort to formulate the leg&l doctrlnespertalnlng to freedom 
of expression and to fix the role of legal Institutions In main- 
taining them. . . . There has been little effort to reappraise 
legal doctrines and lnstltutlonar4n light of the new situation. 
And, even less consideration has been given to the extension of 
legal theory to new problems posed by modern conditions.^ 

P The accuracy of Emerson's position Is made evident by turalng to recent 

Supreme Coug|, cases In the area. The Justifications given In the cases have 
not been c^Blstent, nor have they been address^^d to first prlifclples; rather, 
the declsl^PE hftve been rendered and Justified on an ad hoc basis. 

The problems posed by this approach are obvious: First, there Is a ^ 
lack of predictive ability. Somevjurl^ts have made sud^ an ability the basis 
of their definition of the law. ^Second, without such-* philosophical Justifi- 
cation the pressures of the moment assume Increasing Importance. The result 
can be a loss of the legitimizing principles provided by a Public Philosophy .-^ 
This loss Is reflected by the number of recent (attempts to provide such a 
philosophical underpinning for freedom of expression. Besides Emerson, such 
scholars as Melklejohn, Blckel, Shapiro, and Abraham have addressed themselves 
to various aspects of the problem.^, Several of their works are fiulte recent; . 
no 'consensu^ has yet emerged. ^ 

Another attempt Is the one made by Rawls In A Theory of Justice . It 
Is partial because he provides only a framework for approaching the problem of 
establishing guarantees for liberty; he does not attempt to specify all the 
guarantees or the procedures necessary to ensure their effectiveness. In spite 
ot this Incompleteness, however, the current outpouring of articles on Rawls' s 
book IndlcatesVyiat what he has to say about liberty Is being taken yery 
seriously by the^ademic comnunlty i 



This paper ^Jro divided Into two sections. The first Is an explication 
and critique of those sections of A Theory of Justice Addressed to the quest 
of liberty. The second section Is an analysis of how Rawls's system. If In . 
effect, would h^ve altered or buttressed several major case's In the area Vof 
freedom of expression. Rawls, with his emphasis on correct, procedures asT^4«i^>| 
opposed CO correct results,^ probably would find the second section to-%e^ / 
irrelevant* But it seems ta me that before an alteratflon of the f undafflen,|alr 
princil^ies of so^ety can be seriously considered, it/ is not asking too J^Q^ 
that such an alteration be' Justified on the basis of rfestilts. As Caws not< ^ 
"what maVes an argunwit moral is never merely its form but always als^tKe 
to which it Is to 'Winput and the practical ^consequences of that use. 'If ThOL 
'^results can be ascertained only by looking to specific situations asking' 




ERIC 



how they would have been chanKed, If at all. by such an app 
conclusion follows the two sections of the pciper. 



Explication and Crl tlc^ue ^ 

The basic sections ot A Theo ry o f Justice^ applicable to this paper 
are chapter four: "Equal LibeTITT^and section 67; "Self -Respect . Excellence, 
and Shame"; and section 82: "The Grounds for the Priority ot Liberty. 
Chapter two: "The principles of Justice'and chapter three: The Original 
Position" lay the groundwork for Rawls's theory. ^ 




The starting point of this analysi5V|3the fact that Rawls classifies 
liberty as a "primary gQ«d." Primary goods^lT defined as "things which it 
is supposed a rational lAn wants whatever else he wants" (p. 92). Examples 
are "righfti and liberties, opportunities and powers, income and wealth! 
(p. 92). They are means to the "good." The "good," briefly put, is /he 
satisfaction of rational desire" (p- 93). While people in the original 
"position (people without privileges and under a limited veil of Ignorance) 
"do not know their conception of the good, they do know, I assume, that they 
prefer more rather than less primary goods" (p, 93). Primary goods are used 
to pursiw the good "as long as it does nat violate what Justice demands • 
(p. 93), Several comments need to be mdde at this point: 

First, Rawls assumes that "whatever one's system of ends, primary 
goods are necessary means" (p. 9». This is an obvious overstatement. Rawls 
later backs off from it. For example, (p. 1^2) he writes that it may turn 
out, once the veil of Ignorance is removed, that some ^f them for rellgiou* 
or other reasons may not, in fact,. want more of these goods.' Even in the 
original position, however, the representative men have some knowledge of. 
the religious structure of the society that they will ^.^nterl^g (see below), 
80 they know even at that point that tlriey may not necesattrlly want more 
rather than fewer primary goods. The other side of this argument is that, 
once the veil of ignorance is reaoved, people may find that their rational 
satisfaction of desire may require more of the primary goods ^chan it is 
possible to allot them. Rawls notes that if you require less, you can always 
renounce the overage (p. 1A3), What do you do if you require more? When 
the people who require fewer prBtiary goods relinqifish them, are they divided 
evenly, or are they turned over to people whose '1^^^ styles require mdre pri- 
mary goods? Which system is fair? Another obvious question ie: How do you 
relinquish a primary goDd such as liberty? Is the fund of liberty Increased 
bv such a relinquLmment? If so, where daes the overage go? How does one 
utilize mqre of »ich «.^ood? In short, "HXere is a question as to the ability 
of \e r0ptesentative>'An in the original position |»^achleve an effective 
di8tAbutffe»n of t^e ba&ic priiaarx goods. The basiaiPhrChologlcal factot' that 
wouid^nWr« this choice of more rather than fewer -^Imary goods le envy. 
But Ra^s rules envy out of the original position Cp. 1A3) . The reason he 

out is that envy may compel an . egalitarian position if the people • 
riginai position could enforce their will (p. 538). Egalltarlanlsm, 
may run into incentive and production pr^lems (section A2: "Some 
bout Economic Sysfcefts"). Therefore, en^ has to be ruled out. 
^ ion, as well as leading tc^ the pdpblem discussed' ab^ove, has been 



qUe6tloned\|i an arbitrary decl^lodk^^y - 

Finally, there is a problem in AkS^i 



lly, there is a problem in cl^^lfylng liberty as a good or as a 

means. The analogy with a good implies several exten^ons : Flrst^^ liberty 
seems to become a static possession rath#r than a rlgh^hat 1» affected only 



y tr ; 



w 

In a aCaCc of proct^sH. Second, It Imiilles that a quanLltatlvt value can ht 
placed on liberty. In fact, RawLs places an economic value on freedoift even 
while aeemlng to deny tliat he in doing ao. And, finally, tlie clasHll Icatlon 
of liberty aa a means rather than as an end Implies that liberty has no In- 
trinsic worth. Just what does have the Intrinsic worth that llb1*rty Is a 
means to, is never made explicit. At tlmcH It seems to be any rationally 
chosen way of life (p. 1^2); at other times It seems to be a way of life only 
In keeping with the principles of Justice (p. 454). In any event,- It la not 
self-evident that a rationally chosen way of life has to be In accord with 
Rawls's particular conception of justice. In short, he consigns liberty to a 
subsidiary position In his overall framework. It In a means. This makes It. 
easier to barter away liberty than 1 f It were conceived of as an end. When 
this can be done, the possibility of leading diverse life styles Is endangered. 
This, of course, Rawls does not want. That Is «^vldent In his stress oij( 
different rational ends (e.g. sections 33 and 34). But while Rawls does not 
' want such a result^ Allan Bloom writes that It Is the logical extension of 
his posit Ion. 9 If, Indeed, the ends of man are many, liberty ^t^elf niust 
become an end. As Isaiah Berlin writes: 

If, as 1 believe, the ends of man are many, and not all of them 
are In principle compatible with each other, then the possibility ' 
of confllct--and of tragedy — can never wholly be eliminated from 
human life, either personal or social. The necessity of choosing 
between absolute claimd Is then an Inescapable characteristic of 
the human condition. This gives Its value to freedom as Acton 
had conct*lved of It — as an end In Itself, and not as a temporary 
need. . . . 10 . 

At th^M point, RaUls^s theoretical position on liberty should be 
enunciated. The position Is to be found In the "First Principle of Justice," 
the "First Priority Rule," and the "General Conception." The flnn' statement 
of these Is found on pages 302-303: * 

First Principle— ^Each person Irf to have an equal right to the 
most extensive total system of equal basic liberties compatible 
with a irl^llar system of liberty fftr all. 

■ " - ■ I ■ • . • ■ y 

First Pxlorltj^ Rule — The principles of Justice are to be ranked ^ 
iu^ lexp^l order and thereforen.lberty can be restricted only 
for the sake .of liberty. There are two cases: ,m 
(^) 'a less extensive liberty tnuat strengthen the total ^ 
systncm of liberty shared }j^jf^^'* 

with the lesser ^berty. 



(b) a less than equal llberty^WSst be acceptable to those ^ 



ser ^Ibe] 

General Conception— ' All primary soc goods— ^liberty and oppor- 
tunity. Income and wealth, and the bases of self-respect— are to 
be distributed equally unless an unequal distribution of any or 
all of these goods Is to the advantage of the least favored. 

At this point, I want to add r'eM only the ""General Conception" and iW^'Flrst 
Principle." In theXnext subsection, I will discuss the jj^irst Priority Rule." 

First, it /hould be noCed thaC, the "Ger^^al ConceptloC^J* upon which the 
"first Principle" Is baj8fid,vr^fers only td tl^ equalization of liberty, not 
to its maximliatlori.-^l Even 'fh t;he "First Principle" the maximlEatlon of I 
. and the extent of ^liberty are boundaH by this Equalization principle. As \ 
will be noted bej^^ this leads JtOf^a semi-balancing position vls-k-vis the ^ 
place of liberty In ^ocfUnty . 



4U:ond, Rawls's statemiint'^f the "First principle*' has changed over 
the course of t^^Lflje.^-^ It ha^ gone from "most extensive llfaert;y" wto /'equal 
basic liberties." This ts an obvious narrowing pf 'tlf& 'touce^M;' "of liberty . 



JuHt how much thU I'oiuept han boon unnowtwl becomf« i:loar when examining 
his list of basic llbertUa: 

The haalc Ubertlos of cttl/i'nsi am. roughly speaking, polltl- 
* cal liberty (the right to vote and to be eligible for public 
office) together with freedom of speech and Assembly; llbetty 
of (onsclonce and freedom of thought; freedom of the person 
along with the right to h(,ld (i>erHonal) property; and freedom 
frori^ arbitrary arrest and seizure as defined by the concept 
of tlie rule of law (p. 6 p . 

Several problems arise here: Ffrst. does t\jj^mt«an that liberties that 
are not Included In this Hat can be limited wltholi'Md^cern for equality? The 
anjiwer Is not cluar. Second, does It mean that llb*rFle,fl that are left off the 
list are not to be considered prior to.Rawls's second principle of Ju^stlce. 
which concerns economic distribution? Apparently so. Third, one must question 
Che arbitrariness of this lls\t, Rawls does not explicitly Justify Inclusion 
of this list as opposed\to anfcther; he merely says: "By way of general comment, 
these principles prlmarUy a^ply. as I have said, Co the basic structure of , 
society. They are to govern the assignment of rights and duties and to regulate 
the distribution. of social and economic advantages" (p. 61). Just how arbitrary 
this Judgment jls may be discovered by comparing Rawls's list with the liberties 
protected by the BlU of Rights—liberties that are also applicable to the 
basic structure of society. In particular the Ninth Ainendinent goes well beyond 
any tiling In^Rnwlfs. ^ 



Thltd.' and most Important, Is the questfon of whether the representative 
men In tfte original position would accept such a "First Principle." I suggest 
that th+y 'wouKtonot, at least not on the ground that Rawls suggests. To make 
my caspjl wnuld^llkfi to use the example Chat Rawls uses tequal liberty of 
conscle/ice. His analysis of this issue is to be found in Section 3^. One facet 
of llbZrty of conscience is freedom of religion. Some religions pdsit a 
heave«l^nd hell. Some also hold that acceptance or rejection of the particular 
reli^l^ determines the out<fome of going to one place rath#r than the other. 
Therefore, religious beliefs tend to be Very important to Some people. Rawls 
note\thAfi fact on p. 207. The representative men In the original position do 
not kiSw whether their religious preference is held by the majority or by the 
minority In tllte society of which they will become a part (p. 206). The 
question beforA them is to decide how to handle liberty of conscience. Rawls 
argues that th^would accept the "First Principle" because: 



Now 



it seems that equal liberty of conscience is the only principle 



Does 



that the persons in the origirval pofltlon'can acknowledge. They 
■ cannot take chances with theiV liberty by permit tiut the dominant 
religious or moral doctrine to persecute or to^uppress others if 
It wishes. EveTTTwcjnting (what. may be questioned') that l,t is more 
probabl^,iif^ not Vjjft^ ortb will' turn out to bel^ong to the majority 
(if JyuSjorlty exists), to. gamble In this wdry woiild shov thpt one 
did ridt take one^ s religious or moral convictions sojcfously, or 
highly value the liberty to examine one's beliefs (p. 207). 

it^ollow. because religious beliefs are strongly held, that therefore 
the peJMh in the original position would accept equal liberty for all? I 
believe that the reve.r8e holds. If an Individual believes that he h^s the 
answer to the salvation of man, if he believes that men will be col^lemned to 
eternal hell if they do not accept his truth, would he not opt for*limlting 
freedom and take a chance on being in the majoiflty? I think that he would 
for the following i^easonsi^ 

^ ■ ■ . „ - 

RFirst. Rawls._itrites that th^ people in the original position are not- 
to vTwrthemselvas as sfegle Isolated individuals." Rnther "they have ties with 

< .sV' ^ 
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certain memberH of tho next gtMU!rat Ion who will nlHo mako ftlmlUr clnlmH" 
(p. 206). If HO, then 1h not the* luT.son with the utrong rollKloua bolletH 
taking a chanctf 'that his doHCendentH will ho torruptod by false doctrine? Is 
he not taking a chance that he and the present Hoclety will be damned? It 
tfeems to me that nuch an IndLvldual will take a chance on being In tho majority. 
If he Is not, there 1h always emigration. 

Second, if rellglouH vlewH are Htrongly held and are aharflly different, 
there will be a great amount of strain on a sorlety that holds the "First 
Principle." Rawls recognUes this problem In section 79: "The idea of Snclal 
Union" when he writes: 

The essential thing is that there be a shared final end and accepted 
ways of advancing It which allows for the public reogrTltlon of the 
attainments of everyone. .When this end is achieved, all find satis- 
faction In the very same thing; and this fact together with tfc 
i complementarity of the good of individuals affirms the tie of commu- 
nity (p. 526). 

If religion is of f und<uiiental Importance, and if religious views differ sharply, 
will there be a shared final end? Probalily not. The only possible shared 
final end in such a case is an agreement to disagree. Rawls does not demon- 
strate that such an agreement is sufficient to hold society together. In 
short, such a first principle would place a severe straia on social union. 
Would the representative man, recognizing this fact and taking his religion 
seriously, opt for the "First Principle"? Or would he not rather take a Chaiice 
on being In the majority antl prefer to limit reli|fious conscience in ways he 
deems necessary? 

; 

My third argument on this point is an historical one. It appears that 
religious toleration d4,d not become accepted, even on a limited basis, until 
the efficacy of religion itself was called into question. The religious open 
^society as we know it (and as Rawls seems to postulate it) gained acceptance 
' the nineteenth century. By this time the hold of absolutist religious 
ruths appears to have been weakened. Thus, such a "first Principle" seems 
historically feasible only if a people does not hold strongly onto rfeligious 
principles. But if this is true, thev**Fix^t Brincipl^' does not follq\^\ft*bfi» 
tbe original position. If religious titflijifri^ artUf not strongly held by the 
representative men, tolerance might be extended, but (1) it probably, is not 
necessary to do so ^iven the weakness of the beliefs, and (2) slncei^||he repre- 
sentative men do not hold such bellefts strongly, there Is no sense In their 
taking a chance on extending such liberty of conscience to someone who might 
hold strongly onto such beliefs. Such an action would only take a chance on 
disrupting society. Thus, It does not^ appear that the "First Principle" can 
be Justlff'ed by the ^alysls Rawls makes^ ^ 

I would now like t<^ a4^res8 the "Flrgl: Priority Rule. The crux of 
this rule is that "liberty e»« -iwh restrained Aly for the sake of liberty." 
I hay£ four suggestions to make with regard to this rule: 

First, as Hart notes, Rawls cannot be entirely serious on this point. 
For example, such a rule would eliminate libel and slander laws. Libel and 
slander laws are limits on liberty but are not for the sake of liberty; they 
are "for protection from hartn or loss of amenities or other elements of r«al 
utility. "^^ If Rawls were entirely serious on this point, not only would such 
laws go by the wayside, but a^o such laws as those on false advertising would 
be-'eliminated . 0 



-4, :itu>oml, IMwlfi ha. kM ol f (torn thlti priiu lpio hltnr.i'H' whm ho wrltcH thae : 

E'.irllor 1 notiHl thf Intuit Jvf liU'U l)Ohl»ul tlti* pnn oiU'(UH>- ol 
llht'Mv {Il2b). Thf HUppDMl I Idm Ik that It Iho pitmpuh ii) I hu 
iui«ln.il pi)Mltli>n aHjuimi' tluit tlu'Ir h/iHli' lihtTtlos am hv 
tif foit Ivfly uxiTi iHi'il, they will not I'Xih.mKO ;i h'Msor llhorty 
tor ail Iraprovt'intMU In tlu'lr iHi)»U)mir wo 1 l-hi> lug . least not 
oni:r a I'ortalii lovol of wealth han boiMi attained. . . • Tho 
lU'nlal of t'tpial lihVrty can ho aci'optod only H It 1m noci'HHary 
to iMihan.o tho quality i)i civilization so that. In due courso 
Lho iMjual fri'odomH can he cnJt»yod by all (p. S/i^). 

Thercto'r*-, thoro Is an Initial llniL of a haHli' eciiuomlc condition and apparLMitly 
there can hi- a later llralt do liberty tf the economic condition sags below a 
certain hvel.. Several prnhlemH arise here: Klr»t. who dccIdoH the banlc 
economic level? It cannot be the people In the original po,slMon, bt^cause 
thoy do not hr the knuwledttc tteieHHary Lo make Huch a dec Ih ion. If It Ih 
not the i>eople In this posit tbn, tlu' people m<iklnK the doc Ih Ion have Rome 
knowh»dRe of Lheir position In soilety, and oni; is eon fronted with t\\c problem 
of privilege. This was the problem the hypothetical original position was 
doHignecI to avoid. Seeond, this Ih more obvious when the question Iht When 
has society dropped he low the minimal level? Then the people nuiking tlic 
decision obviously know their position In society. Third, and mont Important, 
it seems an if liberty Lo express oneself is of greatest Importance when 
soelety U in a rrisis. Surlous t.hlrrklnR and action with regard to the crlrtlH 
catuiot take place If the dehato can ho cut off because of the economic level 
produced hy Lh<> crlsiH. 

Third, it sliould be preliminarily noted at thin point that thero Is a 
problem connect e d with limiting liberty even for the sake of liberty. Rawls* 
writ OB that "liberty of conscience is to ho limited only when there Is a 
reasonable expectation that not doing ho will damage the public order the ^ 
government shiuld maintain" (p. 213). This type of analysis can (and has, as 
will be noted Vi'low) lead to suppression of political opponents, .the arresting 
of political p^otesters. and the establishment of relocation camps (as in the 
case Hif JapaneaeVAmerlcans in World War H) • 

\ ■ \ iMk, 

Fourth, Rawt>s recognizes a prohlem'wlth the "First '"^"^ 
with the "First Priority Rule" in regard to the worth of ,1 iher ty^T'or example, 
everyone may have equal llbefty of expression, hut is it really eqijal if one 
party does not have the funds necessary to pay for the expression but the other 
party does? Rawls argues as follows: ^ 

Thus liberty and the worth of llberjf are distinguished as 
follows: Liberty Is represented by*he complete ftystera of the 
liberties of equal citizenship, while the worth of liberty to 
persons and groups is proportional to their capacity to advance 
thcUr ends within the framework the system defines. Freedom as 
equal liberty is the same for all; the question of compensating 
for a lesser "than equal liberty dods *iot arise. But the worth ^iS^S- ' 
of liberty Is not the same for everyone. Some have greater 
authority and wealth, and therefore, greater means to achieve 
their aims. ,The lesser worth of liberty is, however, compen- 
sated for. since the capacity^of the less fortunate members of 
spciety to achieve their aims would be even less were they ndt ^ 
to accept the existing inequali,ties whenever the difference 
principle is satisfied (p. 204). " 

This ;*rgument is ambiguous, but it feems t(? go,' (1) Equality of opportunity 
to exercise liberty does« not mean an equal ijj^ility to gain from that opportunity. 
(2), Libertyr^ cannot be made unequal to compensate for this inequality because 
that would violate the First Principle. - (3) But; it Is of no real concern 



tu!CiuiH<* Llbiii'ty 1h a momiH ti) an <irui. (^4) Tlu' "nl 1 1 it I'lw e I'r liu- 1 1 1**' — t l\at 
Hud.il aiul L?(uui)inli' ltiO(iua I i t i oh an* lo hv tgU'iatoil M tluiy rairu' Ltu> haNic 
potiltlou of the UmihI adVanlaKinl'— i>q»Ml l/i>s thr wnvili ut lilu-i tv, hi'raum' any 
additional advantage th« prlvlU'Ktid an in from the unequal worth 1h compouHaLrd 
for by a gain hy tlu- liwiHt advantat(*^d in aoili'ty. I hoLli'vi* that LhlR analysis 
la unsaL lat ac tory for several ntasonal FlrHt , lUe argiitntMit seeraa to postulate 
that tht; wo r til of liberty l au hi» quanl 1 1 1 cd . If h<i, wliy la then? a priority 
rule? Lf It van be quantified, then all tliat Ih neresHary la an npen market 
that jletH the price. . Second, Rawla arKuea that "p^'rhJipH the moat Important 
primary Kood I3 that of self-respect" (p, 440). tt Is debatable that this Is 
a correct poultlon. Maalow arguea, for example, that the need of aelf-respeet 
arla«a at the fourth level of his hierarchy and tliat other prlm^iry needs have 
to be aubatant lally aatlstled before this need aaaumeH primary Importance. 
It RawLa la correct, however. It seems to me that ae If-- respect la haalcally a 
^function of other people. ^f so, liberty And the wor»Afc-of liberty are of 
i»^prfmary Importance since It la through expresalon and effectuating our planti 
Loi aiitloii tliat other peo^^l^v can evaluate ua and our sclf-reapect <:an be 

;|^deveI.op«d. In the'just society, then, should one be expected to trade off 
yorth of liberty for the advantages he gains under the "Second (oconomlc) 

t>4*j*^^^f^^® This Is not necessarily to argue that Liberty should be un«s^nl, 

^ '>it id only to argue that Kawls does not give a Convincing argument for Its not 

. being unequal. ~ 

At this point I would, like to mtive from a summary and critique of 
Raw las theoretical position and Into the question of how specific Instances 
would be handled d 1 f f erent Ity, If at all, by a Rawlslan analysis. The next 
section con»lBts easerit laXly of extenalons of^ the positions taken above. It 
should be noted that what Rawla would say about tho specific cases discussed 

"^^ clear as the analysis In A JJtcojxjclLJu^^ Is '"-'^'^^ basically 
at^ho original position stage. 

Application of the Rawlslan Analysis 

In applying Rawls'a analysis I have decided to examine three areas of 
cases — tvi\ nat i on.i 1 -st-cu r 1 1 y eases that Illustrate tlii' rlear and present danger 
rule: the Japanese-American relocation case and a speech-plus case. As the 
cases are used only for illustration, the .expllcat Ion of them Is brief and 
^ does not piirport to represent the final word of the Supreme Court In the area. 

In this subsection I would like to discuss two national security cases; 
, SL-hencKt^. United States . 249 IJ.W. 4|. (1919). and D ennis v. United STtates . 341 
U.S. 492^(1951). Briefly, Schenck Involved an Indictment baaed on the 
Espionage Act of 1917. Tho defendants were accused of distributing documents 
designed "to obstruct the recruiting and enlistment service of the United 
States" and of causing "insubordination, etc., In the military and naval 
forces of the United States" (p. 49). Wliether the documents distributed were 
actually capable of — and in fact did — produce the alleged harm Is beside the 
point; what is to the poi"nt Is that .Justice Holmes wrote the opinion for a 
unanimous Court that upheld the convictions. During the course of his 
opinion Holmes enuncflated the "c lear-ahd-present-dange r test. It J^ds: 

The question In every case 'is whether the words used are 
' in such circumstances ahd are of such a nature as to cre« 
clear and present danger they wltl bring about the 

stantlve evils that Congress haa a right to prevents . ." . 
If the act (speaking, or circulating a paper). Its tendency 
antl the Intent with which It Is done, are the same, we perceive 
no grou«d for saying that success alone warrants making the act 
a crime >(p . 52) . 

This test was modified to some extent, with Holmes^ consent , by Justice Brandela 
concurring in Uhltney v. California . 274 U.W. 357 (1927). Brandeis wrote that ' 
_ not only did the danger have to be clepr and present but that It also had to 
be serious (p. 37fr).. 



•n,. l).-m,l,. l„volv,.,l t.u. .c„„..lt„tl»..«lUy of v.u l,.,,. ,.r„yUl,.^ 

of clu- siuh aV^ n,lu >llr..> tlv or Imllr... ly. maOf It ' 

' n.lel KulKO L.-arM^.d Hand. wrUInK f.'. tlw ru.|..rUy t>..l.«. Inter- 
; .t -d tho Phras.. a-H f-U.-w,,: "U, uncU c:aH... (courlH muHt ank 
wl,.t ,.-r the KravUy c,l the •.•vll." dlscmmt.d by Uh ln,pr.,t,al,l 1- 

l./.wold Uu. danger." 18J K. 2cl at 212. We adopt U,la Btat.=n,..nt 
.)t the rule (p- ''lO ■ 

T, " <n,nHcatlonof this modification l» uhvloun: Any expr^-Hslon that advncatcB 
21 h oi^ hi goVernn,.nt . an b., BuppreBBed. Survival of the government 

is deem ^ he Stlmat! value: cleHtr,u:t Ion of the government la the «rave«t 

ev 1 Tlmreforc ....Uhs th.. Improbability of the overthrow 1h 
';or e:,: 'the";:™ula "ugge.ted by Vln.,n will r.ault In a .-^i^^- 
and the expression advocating the overthrow can be suppressed. As Maplro 
notes, this Is simply "the remote bad tendency test dressed up In modern 
style. "^8 

The Mues^n now Is: Would Kawl-s's system allow or disallow such 
decisions? His Hwer seems to come In Bcctlon 34: "^"J^^J^-^^"^ ^^^^ 
Common Interest" and In section 35: "Toleration of he ^" ° , J^^ J'"' 

Priority Rule": "and therefore Ub'erty can be restricted only or the sake 
of liberty" suggests that Rawls approaches liberty as an absolutist. Xet 
closerlhllysls Indicates that he comes out U. much the same place as Holmes 
and Brandela. 

Rawls begins with a conception of limited government and views it 
as the agent -of its citizens (p. 212). But then he writes: 

CrantilBfc this. It now seems evident that, in limiting liberty 
by *af9»>ca to the coMnpn interest In public order and security, 
the^tS^ernraent acts on a 1?rinclple that would be chosen 1" ^he 
original positljw. For in this position each recogn zes that the 
disruption of these conditions Is a danger for the liberty of all. 
This follows once the mainte^nance of public order is understood 
as a necessary condition for everlTone's achieving his ends whatever 
they are. . . . (pp. 212-213). 

Thus it Is clear that Rawls, as do the above-mentioned Justices, views 
government Survival as of prime Importance. This Justific^ion °£ 8°-"™ent 
surCl^l even at the expense of Individual liberty is not adequately deve oped 
S^I^ R^ils means by limiting llbert^ o.ly for-, the -ake of liberty is Predicated 
^on t^e belief that a strong government w^th the ^er to suppress «P"ch 
Is necessary If^anyone is to enjcy liberty. In fac^^fe uses language remin- 
iscent of Brandlls In Whitney: . ' ., ,v' 
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Furlhermort; , In tu) Ulliig t hat t \\c (:itnNiM}ti<.'iu oh Tor t h«« 
iicruitty ot pnblli- on)*'! tihniilil iu»l lu» mtToly poNfiiltlo 
or l\\ ^■\Tt^i^^ cahCh (Wcd prohatilo* hut r«>aM.tiial> ly I'ortnln 
or Immlnfm^^ t lu^rr !» uKnlit nA Implication of u part IciUjif 
phlloBophlcal theory (p. 21 0 • 

It sciinH ^la If Raw In ncceptrt tho llo lm<!{i/B ritiulo 1 n llmltntlon on free Hpeoch but 
rejeetfl the Vlnnon 4nalyHl.s. Tlio t hront \u\a to hv tuMolnent, not J6Ht poHnlble 

But what If) the prai-t Inil Imp 1 1 cation of thia ponltlon? Thv. tent 
appenra on Itn face to be ci Unit on Kovernmental power: Tlie government ran 
regulate liberty only when thore lz> n rU>nr, present, and serloon dnnger. 
Yet Walter F. Berns notes tl»at , given th^ lilstory of the teat, "The rlear^ 
and prcaent danger test nctunlly bccoineH n rntlonnle for avoiding the* 
Impotfflble prohibitions of ,the First Amendment and lur convicting persons for 
speech that the government has forbidden. " Thus the pos 1 tion that Rawls 
arrives at, as is Chi* case with HolmeH and Brandels, is'not one of limitation 
on governmental power but one of permission to circumvent the First Amendment 
prohibitions. , 
f , 

Another practiiial problem that arises is: Who Is to decide when the 
danger is sufficiently Imminent aerlous that froe expression can be 

limited? Rawls argues that thitl^cxpectat Ion must be t>A»ed on evidence and 
waya of reasoning acceptable to all. ... It represents an agreement to 
llaiit liberty only by reference to a common knowledge and understanding of 
the wor\d^ Adbpting this standard- does' not infringe upon anyone's equal 
freedom** (p. 213). ^Several quest lona and objections arise here: Who makes 
this decision aa to ^Vays of reasoning" and "evidence acceptable to all"? 
Do the repreaonta|lve own. In the original position have the necessary know- 
ledge? But if they ^re out of tKe original position, what about the problems 
with privilege? The^fact that the cafles went to the Supreme Court la a good 
Indication that the parties Involved did not agree on the evidence and the 
reasoning. If Rawls's readers disagree about his mode of theoretical reason- 
ing (and the artioles on Rawls Indicate that they do), how can he possibly 
expect people in the real world, facing problems of freedom and survival, to 

X4i^ on "evidence and ways of reasoning acceptable to all" or even on 
the procedures for collecting and analyzing the evidence? 

One final connent ^eeda to b unmade before turning to the next area: 
Ifhat would be the analysis wT^tKj»ff<(Vd to an intolerant group that used 
peaceful (ttieans* a^ opposed to violent means, to Impose its intolerant views? 
The questiori is not as strange as it seems. The Supreme Court faced • ' 
essentially this same question In Comnunist Party of Indiana v. Whltcomb , 
^14 U.S. 441 (1974). The case Involved the efforts of the Cotttnunlst Part^ 
to be placed on the Indiana ballot. Indiana refused because the party 
would not submit a required loyalty oath regarding the advocacy of overthrow 
of the government. For various reasons tfcie Supreme Court ordered that the 
Communist Party be allowed a place on th<j^ballot. It may be assumed that 
if the Communist Party gained power through the election process. Its 
leaders would make an effort to curb traditional freedoms. Would a 
Rawlslan analysis reach the same rosult as the Supreme Court? Apparently 
not. -Rawls argues as follows: 

Suppose that, in some way or another, an intolerant sect come 
to exist within a well-ordered society accepting, the two 
principles gof Justice. How are the citizens 'of , this poclety 
Jto act in regard to It? Now certainly they should not suppress 
it simply because the members of the Intolerant sect could not 
complain were they to do so. Rather, since a constitution 
. ^ ' exists, all eXtlzens have a natural duty to uphold It. We are* 
not released^rom this duty wh^enever others are disposed to 
act unjustly. A more stringent condition is required: There 
must be soma conaide^^able risks to our own legitimate 'interests 
1p. 220). ^ ^- ^ 
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It Is only the liberty x>f Cho ' Intolerant which Is to be limited, 
anj this 1h done for the sake of equal liberty under a Juet 
constitution the prlnclplea of which the intolerant themselvca 
' would acknowledge In the original position (p. 220). 

Thus it appears that if there were a considerable chance that the Communist . 
Party would be elected, Kawls would keep them off the ballot. While no such 
considerable chance existed in Indiana, the opinion of the Court did not 
mention such a condition. An objectttm to Rawls'a position naturally arises 
at this. point: How free are a people if they are not free to peacefully 
change to an aut htir I tar Ian term or govtinimeiu ? Would the. representative men In 

the original position really rule out any future possibility of changing to 
an intolerant form of government? Would Lhey really place such limitations 
on the future generations for which they are responsible? Even Rawls suggests 
that they would not when he argues that freedom (toleration of opposing views) 
is only a means. If so, then an authoritarian form of government may be best 
suited to attaining the ends of a particular society. 

The danger of abandoning an absolute prohibition in favor of a balanc- 
ing test, even one that *t8 as strictly drawn as the Holmes/Brandeis versi^ 
of the clear-and-pre?ient-danger test, is evidenced by Korematsu v. United 
States , 32j U.S. 21^ (19^4), the Japanese-American relocation case.X While it 
does not pet^ain directly to the subject of freedom of expression, 1 believe 
that it is reasonable to discuss it herf*. First, Berns discusses iciuin his * 
analysis of the clear-and-present-danger test.^^ Second, it directlm concerns 
the subject of limiting liberty. Third, it is a good vehicle for expanding 
the analysis of Rawls*s position vis-^- vis the First Amendment and freedom of 
expression. 

In brief, Korematsu involved the relocation of people of Japanese 
origin from the west-coast areas to inland areas during World War II. This 
'relocation was based on a military order authorized by Executive Order No. 
9066. When the relocation was challenged in the Supreme Court, it was upheld. 
In the majority opinion by Justice Black we find this statement: 

We cannot say that the war-making branches of the Government did 
not have ground for believing that in a critical hour such 
' persons could not readily be Isolated and separately dealt with, 
and constituted a menace to the national defense Jand safety, 
which demanded that prompt and adequate measures be taken to • 
guard^against it (p. 218). * 

In short, ^glven the critical nature pf the moment, the military was justified . 
in taking the steps it did. Black held that it was not up to the Supreme 
Court, in hindsight, to change that decision (p. 22^). 

Yet, in hindsight, the decision to .relocate people of Japanese origin 
appears to have been wrong. For example, Edward S. Corwin wrote : "Hindsight 
makes it clear that there was no necessity for the Japanese measures. 
Certainly', chronology supports ^uch skepticism. "^^ What^ caused such a mistake 
to be made? Justice Murphy, in a stifring dissent in Korematsu , laid the - / 
blame on "racial and economic prejudices" (p.* 239). Corwin lai.d it on 
"i^cf.eased pressure from interested and/pr hysterical gro^fAT of west-coast 
citizens. "^^ Both blamed public pressure. Would Ra^ls permit the same ^ 
mistake to be made? 

\ *. 

There is some indication that Rawls distrusts and, therefore, would ' 
discount public pressure. For example,, in section 68:, "The Right and the 
Good Contrasted" he writes: ^ ^ 
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In )u.4tlci» .1m talrncH), however, thin prpbltMn never arlHen; 
Thr Intense ronvJ.ptinns of the majority, If tKfcy* nrtT huieed 
y mere pref erencfS wltlioiit aay foundation In the principles 

of JusLlee antecedent, ly estahllHhed, have no weight to heKln 
wUh. The Ha t la far t Ion -of Lhti.se feelings has no vuliu? thV ' 
' cm P"t- la the .scales against the claim of equal liberty /~ 
. . .\ Against thesw principles neitlier the 1' ity of 

teellng nor its being shared hy tlie miijorlty eou lor 
anything. On the ci>n tract vii^w, then, the grounds of liberty 
are completely separate from existing preferwiices (p, 450). 

Thus it ai)i)ears that iViwls does not trust the pressures of the majority and 
would not reach the resultf in Ko rema tsu, at least not ^cause of such pressures. 
(The discounting of Intensities raises other problems, of course, butNthuy are 
beyond the scope of this paper.) J ^ 

Without such popular pressure being taken Into account, would Rawls 
still reach the decision of the Court In jC oremats u? In the foregoing state-' 
meat, he suggests that to limit liberty one has to' go back to the principles 
established in. the original position. The principles of the original position 
. are reached on a risk-aversion strategy. There Is some question wliether the . 
representative men In the original position would really ope'rate on tlUs basls.^* 
Assuming chat they wpuld, would Korematsu still result? When writing on 
freedom of i:onsclence (see above). Rawls argues that men In the original 
position, if they felt strongly about religion and were unsure whether tliey 
would be In the majority or minority, would opt for the "First Principle," 
guaranteeing liberty. It seems that here, where actual physical liberty Is 
at ^take, the men In the original position would not allow the possibility 
that they would he In the group subject to relocation. 

But then the question arises as to liow these men In the original 
position can get -from the principles arrived at to a c lear-and-presen t-danger 
analysis as- set out In my first subsection. Yet Rawls argues that they would 
get there in spite of or because of the principles he sets out. In short, it 
is not clear whether he would arrive at the Korematsu decision. He discounts 
public pressure in favor of the impartiality of the original position; but ^ 
then he also allows the principles arrived at to give rise to repression if 
there is a ser.ious and imminent danger and if evidence and ways of reasoning • 
can be accepted by all. The door seems to be open for the mistake to be made 
again,- • . 

I would now nice to turn briefly to speech-plus cases, • These are 
cases that Involve action as well as expression in the communication attempt. 
Apparently th^ Judicial analysis ofsuch cases began in the labor-picketing 
^^^^ °^ Thornhill v, Alabama. 310 U.S. 88 (1940). At the present time such 
analysis is found in guerrilla-theater cases (^e.g, Schacht v. United States . 
.398 U.S, 58 (1970)), demonstration cases (e,g. Winker v. Pes Moines , 393 U..S, - 
503 (1969)), The case . I would like to disViuss here is Unit"^State8 v. o 

O^lrlen, 391 U^S^ 367 (1968). fhls case involved a young man who protested 
the Viet Nam WarN?y burning h^s Selective' Service registration certificaVe, 
This violated the Universal ^^iitary Training and Service Act, O'Brien's 
defense wa» the F^rst /\mendroene guarantee oY free speech. The appellate 
court's revers*t^of his conviction was vacated by the Supreme Court, and his 
sentence reinstated. In the opinion for the majority of the Court, Chief 
Justice Warren wrote: 

We cannot accept the view th^t an apparently limitless variety 
of conduct cati bej labeled "speech" whenever the person engaging 
in the conduct Intends thereby to express an Ideat However, 
even on the ^ssumbtlon that the alleged communicative element 
in 0 Brien's conduct is sufficient to bring into play-the First 
Amendment, it doe^^ot necessarily follow that the destruction r^o 
of a registratiort certificate is constitutionally protected C/ O 

a9tivity.. The Court hta held that when "speech" and "nonspeech'^' 
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elemenca are combined In the same course of conduct, a suffi- 
ciently important governmcnral Interest in regulating the » 
nonapeech element can Justify incidental limitations on First 
Amendment freedoms (p . 3^6) . , 

The question is: Would Rawls reach the same result? 

My argument here ftas to be very brief, because I believe that lUwls has 
failed to provide an analysis sufiJ^ent enough^ to arrive at an answer. As 
•noted, the "First Principle" allows fbr regulation of liberty only for the 
sake of liberty. As also noted, one of the basic liberties is "freedom of 
speech and assembly." These basic liberties can be regulated when jthere is 
inmineryt and serious danger to society. So the question appears t^ be, in ^ 
particiilar case, whether there such a danger. But do we really have to 
reach this question? Note what Rawls has classified as a basic liberty; 
"freedom of speech and assembly." Does the burning of a registration certifi- 
cate even £^11 under this hea'dlng? Rawls does not give us an answer. I 
au4ipect that he would reach the same decision as the Supreme Court: The 
representative men in the original position would belieye that society has 
to bc^efended, that a registration certification aids the accomplishment of* 
that end, and that freedom of expression (if the burning of a registration 
certificate is expression) ca(^ be regulated for this primary end. VOiat I am 
adding her& is that RaVls's analysis is incomplete in that he fails to draw a 
distinction between types of speech. The basic liberty he discusses is more 
comi>'«?x than his argument recognizes. At times speech alone is not sufficient 
for making a communication attempt effective. When it is not, and action is 
add^ to the spepch, does the "First Principle" cease to protect it? This 
question is one that Emerson attempts to answer. His answer is based on a 
■'distinction between communication efforts that are primarily speech and those 
that are primarily action. One is protected by the First Amendment; the other 
is not.^^ Rawls seems to have glossed over this distinction. Another distinc- 
tion that should be noised here(and one that he also fails to discuss) is the 
distinction between expression directed to a public good and one directed to a 
private good. As Meiklejohn notes, this distinction should make a difference 
wl^en regulation is being considered. In a^ort , the liberty of freedom of 
expression Is not a simple, undifferentiated liberty^ as Rawls 's analysis 
seems to Suggest. 

' Conclusion 

f 

In summary I do not believe that a Rawlsian analysis can be adequately 
d'eveloped to support the type of absolutist position on freedom of expression 
that. In the view of Justice Hugo Black and others, is set out in the First 
Amendment. I believe that this is true for the folloWing reasons: 

1. Rawls seems to ignore historical mistakes that should guide his 
philosophy. In fact, he argues (p. 86) that substantive mistakes can be 
justifiably made bjr correct procedures: that* it is the procedure 'that is 
lmpoi;^ant, not the results. But if a procedure that will result in such 
mistakes as Korematsu is adopted, pdrhaps that 'procedure is not ^dequate. 
# 

. ^ 2. Rawis steems to assume that government survival is gf supreme value. 
This aBsufflption needs a more adequate Justif icatioq. If the survival of the 
government is based on suppression of basic liberties, should the government 
continue to survive? •> . 

3. I am not satisfied that the representative men in the original 
position would adopt the "Firpt Principle." Thia^ is not to say that the "First 
Principle" should be adopted, only that Rawl^^'a^a^^gument for it seems uncon-.^ 
vincing. I would suggest thaX MilJ.'s apalysys^ which RaWls attempts to refute^ 
(pp. 209-211), Is more likely to reWPk In the adoption of the First Amendment 
or even the""First Principle." / ' x!> 
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A. Rawls'a concept of the basic liberty of freedom of speech suffers 
from two basic overalmpllf Icatlona : A. lie falls to distinguish between 
purposes of expression and provides no^method for ranking, the purposes. B. He 
falls to distinguish between types of expression which have significantly 
different consequences for society. 

5. The Ias|^ and most basic objection I have to RawlsV framework Is 
that he classifies freedom of expression as a means and not as an\iid. When 
this Is done, the door Is open for balancing away that freedom If otH 
means to the ends seem more adequate. If free expression is balanced out^of 
.existence, the possibility of an effective and nonviolent evolution pf 
society Is, at* best, limited. ^ 

* Thls^^ls not to deny the Importance of A Theory of Justice . Even 
the writers of articles critical of the book concede Its Importance. Rawls 
has stimulated discussion of the most Important problems. ftft:lng our society. 
While the work may be deficient In some respects. It Is still one of the 
taost Important philosophical works of our time. 
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